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Proceedings 

(Whereupon the plaintiff's attorney 
Mr. Finz is not present at this time.) 

(Whereupon attorney Mr. Kaczynski is 
not present for the AM session.) 

THE COURT: Is there anything we need 
to do? 

MR. MERRITT: If I could move into 
evidence? These are the ones I talked 
about yesterday. 

Can I just do it on the record? It 
will be in evidence. 

THE COURT: Go ahead. 

Do you have any problems with that? 

MR. LONDON: No. Those are the four, 

five. 

Did I object? 

MR. MERRITT: You did object. I 
think your objections were — 

MR. LONDON: Could I look at it with 
my objections? 

MR. MERRITT: Here is your 
objections. 

THE COURT: Are there objections to 
these? 
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2 MR. MERRITT: I think we worked that 

3 out. The objection was that they were not 
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in the Internet. And I think we worked 
that out. 

MR. GORDON: Could we put on the 
record — I'm Harold Gordon — that 
Mr. Gordon and Mr. Mr. Randles have 
witnesses to put in to be scheduled 
tomorrow. There will be two witnesses, a 
Dr. Fred Askin. And who will the other 
one be? 

MR. RANDLES: Kenneth Ludmerer. One 
is coming all the way from St. Louis. One 
of the witnesses is from Washington 
University. 

MS. STEVENS: We also have Dr. Donald 
deBethizy from Reynolds who should start 
this afternoon and go before the other 
doctors. 

MR. MERRITT: We've got an agreement 
on three. We're going to go on the record 
now. 

I'd like to move into evidence 
Defense Exhibit A 5039, A-5087, which will 
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be restricted to the SAB minutes up to 
June of 1969 and A-5098 — 

MR. LONDON: I beg your pardon. Is 
that the one you're — 
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THE COURT: Where is Mr. Finz? 


7 

MR. LONDON: 

He should be in very 

8 

soon. I saw him 

downstairs as I was 

9 

coming down. 


10 

Just hold in 

abeyance those two. 

11 

I have no problem with the Surgeon 

12 

General's medical 

report. 

13 

MR. RANDLES: 

And A-2200 is already 

14 

in evidence. 


15 

Are they received in evidence? 

16 

THE COURT: 

Yes. If they're 

17 

offered. I will 

say received. 

18 

MR. LONDON: 

Your Honor, these are 

19 

objections to Dr. 

DeBethizy, another 

20 

design expert. We can deal with these. 

21 

THE COURT: 

I thought you came to an 

22 

agreement? 


23 

MR. LONDON: 

Before we do that, we 

24 

may want to — 


25 

MS. STEVENS: 

Your Honor, I could 
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2 

clarify a lot of these. A lot of these 

3 

are 

scientific articles we're not going to 

4 

put 

in. 

5 


THE COURT: We're up to the — 

6 


MR. LONDON: We can talk about it. 

7 


MS. STEVENS: Okay. 

8 


THE COURT: Let me deal with what you 
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don't agree on. 

MR. MERRITT: We may agree. I 
might — just wanted to ask. You're not 
talking about mine? 

THE COURT: Why do one thing when we 
need to do another thing? 

MR. LONDON: Judge, I have one other 
motion right now. This is to exclude Dr. 
Debethizy's testimony. 

MS. STEVENS: Your Honor, the doctor 
is here to testify this afternoon. We are 
just being handed this this afternoon. 

THE COURT: I don't hold that. I 
will let him testify even though 
duplicative. 

MR. LONDON: We want to caution the 
Court to please look it over. It's 
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duplicative. 

THE COURT: I will in my discretion 
allow it. 

MS. STEVENS: I will clarify. 

Dr. deBethizy will not talk about 
cigarettes. 

THE COURT: Fine. If there is a 
specific objection, you will let me know. 

MR. GORDON: Just so you know, I 
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11 

don't know if you 

were waiting for 

12 

Mr. Kaczynski. 


13 

(Whereupon Mr 

. Finz has joined 

14 

Plaintiffs' counsel table.) 

15 

THE 

COURT: I 

'm not waiting for 

16 

anybody. 

I'm sort 

of waiting for there 

17 

be some 

opening rounds of fire directed 

18 

toward this bench. 


19 

MR. 

GORDON: 

None that I'm aware of 

20 

THE 

COURT: No one has anything? 

21 

MR. 

MERRITT: 

We do. 

22 

MR. 

LONDON: 

We have another motion 

23 

And could we just 

have five minutes on 

24 

this? 



25 

MR. 

MERRITT: 

Sure. 
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THE COURT: All right. Are you 
ready? 

MR. FINZ: We are, your Honor. 

Okay. We got quiet. 

Good morning, your Honor. Good 
morning, colleagues. 

Sir, at this time, I would move to 
strike Dr. Fishman's testimony in its 
entirety based upon the following 
reasons: 

First of all, we drew no conclusion 
from his testimony. There was no 
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conclusion that he reached. 

Secondarily, he had no specific 
diagnosis. He did say there were three 
differential ones that he would agree. 

That certainly falls within the realm of 
uncertainty and speculation. 

And, more importantly, when asked 
whether he agrees or disagrees with 
Dr. Mark, that implies with the diagnosis 
of squammous carcinoma his response in sum 
or substance was I don't know. Things of 
that kind. 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


5166 

Proceedings 

Now, under those circumstances, your 
Honor, we would respectfully submit that 
his testimony has never reached that 
threshold, reasonable medical certainty 
legally sufficient to submit to a jury. 

Certainly, his opinion, we would 
submit most respectfully, must prevail as 
a matter of law. 

Further, while establishing the 
burden of proof rests on the plaintiff, we 
have to make out a prima facie case. 

The party that raises a defense other 
than a general denial and they have raised 
the defense of some other kind of cell. 
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some other kind of pathology that is 
responsible for Mr. Anderson's problem, 
that party certainly has the burden of 
coming forward with legal, sufficient 
proof that must withstand the test of 
reasonable medical certainty. 

Upon the failure to meet that test, 
your Honor, I ask because of its 
uncertainty or because of speculation such 
testimony, we submit, does not rise to 
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that level of legal sufficiency which is a 
predicate as a matter of law thereby 
precluding any testimony based upon such 
insufficiency that would go to the jury. 

We say under the circumstances and 
particularly — I must stress this most 
respectfully — the last question that was 
asked. Doctor, do you agree or disagree 
with Dr. Mark. And I believe the response 
was in sum or substance, I don't know. 

I submit, your Honor, that if we had 
the burden of proof and if he was our 
witness to establish causation or to 
establish any medical issue, we would be 
dismissed on the basis of this testimony. 

By the same token, while the defense 
does not have the burden of proof, they 
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19 have the burden of coming forward with 

20 legal testimony that will withstand, at 

21 least get, to the threshold which we 

22 submit has not happened. 

23 THE COURT: Counsel, I disagree. I 

24 think his opinion was stated maybe not in 

25 the traditional form of expert opinion. 
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but it was certainly — his opinion it was 
an MET, and I don't — 

I disagree. Denied. 

Anything further? We have some 
missing chairs. We have two missing 
chairs. 

Impossible. 

We have a juror, folks, that will not 
be here, number three, a diabetes attack 
or something. 

THE CLERK: She has a migraine. 

THE COURT: A migraine. What else 
did she say? 

THE CLERK: Diabetes. Dizzy. 

Nauseous. 

THE COURT: Diabetes. Dizzy. 
Nauseous. That's it? 

THE CLERK: That's it. 

THE COURT: Then again consistently 
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with my policy of excusing jurors while we 
have a sufficient number of alternates, I 
propose a consent of exclusion so that we 
may proceed. 

Anybody want to talk to me? 
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MR. LONDON: Your Honor, may we have 
a couple of minutes to think about this? 

THE COURT: Why don't you do that? 

MR. QUIGLEY: As well as ourselves. 

MR. LONDON: Your Honor, we're not 
going to hold it up. We consent. 

MR. MANSFIELD: We'll consent. 

MR. GORDON: Could I just make a 
suggestion? At one point I thought your 
Honor had given a very helpful suggestion 
or instruction to the jury about the 
length of trial so this doesn't become an 
epidemic, in other words. 

MR. GORDON: My suggestion would be 
it might be helpful to reiterate something 
to the jury I think you said at one 
point. We understand how difficult it is 
as far as personal life. 

THE COURT: May I use the word 
expense? 

MR. FINZ: You can use any word you 
want. I purport to what Harold said. 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



24 This would leave us with what, four 

25 alternates? 
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MR. FINZ: Five alternates. 

THE COURT: I'm going to tell them 
when I expect this to be over. You want 
me to do this now? 

MR. FINZ: Would you, please? I 
think it's important. 

I'm going to talk to them right now. 

MR. MERRITT: We still have the two 
issues, the two exhibits we're going to 
use with Dr. McAllister. These are the 
exhibits. There was no objection filed 
with the objection to these exhibits. 

THE COURT: What's the objection 

now? 

MR. LONDON: We objected last week. 

MR. MERRITT: For the first time, 
they objected last week. The objection 
was the documents are not — were not on 
the Internet. 

THE COURT: So you go through the 
burden of proof. Let's go. If they 
consent. I'll let you know. 

I need to talk to them first. The 
witness is here? 
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Proceedings 

MR. MERRITT: Yes. He's here. 

THE COURT: Let's go. 

(Whereupon a conference was held at 
the bench between Mr. Merritt, Mr. London, 
Mr. Gordon and Mr. Sheffler.) 

MR. SHEFFLER: Can we go on the 
record? 

THE COURT: If we're going on the 
record, I want to have the witness 
excused. 

THE COURT: It doesn't matter. 

MR. SHEFFLER: This is a letter. Let 
me make my motion. 

Judge, this letter, which is Exhibit 
5162 and is a business record of 
American Tobacco Company, was the result 
of an inquiry by an assistant attorney 
general who supervised in the antitrust 
matters at the time and was investigating 
why the CTR which the predecessors, the 
TIRC was being formulated, this was a 
letter inviting him to participate in the 
formulation of the TIRC. 

THE COURT: You're just giving me an 
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Proceedings 

additional reason not to allow it into 
evidence. 

MR. SHEFFLER: Why? 

THE COURT: Counsel, you have my 
ruling. Please, you'll send me a letter. 
Let's get the jury in here. 

MR. GORDON: Just — 

THE COURT: Counsel, it's 
ridiculous. 

MR. SHEFFLER: The allegation here is 
that this was the conspiracy. 

THE COURT: Counsel — 

MR. SHEFFLER: Can we argue to the 
jury it was not a conspiracy because the 
Justice Department was fully aware of it? 

THE COURT: No. 

MR. LONDON: No. 

MR. SHEFFLER: That's the Court's 
ruling. 

THE COURT: Because they find no 
antitrust involvement means that it's not 
a conspiracy. 

MR. MERRITT: Judge, the entire 
outline of what CTR was going to do was 
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describe in the document it mentions that 
they are going to make public statements 
to the government. 

MR. SHEFFLER: And to the public. 

MR. LONDON: But they didn't? 

THE COURT: When they do it to the 
public — 

MR. SHEFFLER: We are accused of 
intent. This goes to the question of 
intent. And it certainly goes to the 
question of intent by the government. 

THE COURT: I will not allow it in. 

(Jury enters the courtroom.) 

(Whereupon, a conference was held at 
the Bench between the Court and counsel.) 

THE COURT: Good morning, folks. 

We've lost another juror. 

This is what I'm doing, folks, and 
we're reaching the point that I'm going to 
stop doing it where somebody has been ill 
for a day. 

We wanted to move the trial while we 
had a sufficient amount of alternates. 

That no longer — we're well into the 
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2 defense case. 

3 I don't want to give you an end 

4 term. But it's certainly will be within 
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this month. We are — we're moving at a 
pace. 

I appreciate, and the lawyers and I 
have discussed this, I would rather not 
waste a day so that an ill juror could get 
back here while I had a sufficient number 
of alternates to do so. 

I am not so sure that I can continue 
that. But be that as it may, I certainly 
can't continue ad infinitum. 

I need a jury for the end of the 
case. So, yeah, you know simple stuff 
like that. 

As you reach the end, it simply 
becomes more important, one, to move the 
trial along so it's a balancing thing on 
my part. 

Everybody with me? It's balancing on 
my part to gauge — you know it's hard to 
predict the future. Nobody really knows. 

I don't think I've discussed it with 
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the attorneys. I don't see myself going 
certainly not beyond the end of this 
month. I may even try to get the folks to 
shave a little bit more. But we're moving 
along a pace. 
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You know, there have been times when 
I have gotten ill which has forced a 
delay. We're all human beings. We all 
understand that. 

And this is not in any sense a 
negative for somebody who falls ill. 

We're are all human. We sometimes forget 
that. 

See, when you folks your age — you 
know there was a wonderful article by a 
Times columnist. It was either 
Gail Collins or one of the others who 
said, "The young think they're still 
bulletproof." 

That is a phrase that it stuck in my 
mind. When you're young you think you're 
still bulletproof. We older people know 
better. We're not bulletproof. And all 
of us have whatever problems time brings 
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to us. And we all understand this and 
that's not a negative. 

And you do the best you can dealing 
with the human experience. I'm asking you 
do me a favor take your vitamins in the 
morning. 

Look, you know there has been I don't 
know how many of you have been on juries 
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before? Okay. You are looking on both 
sides with a whole bunch of witnesses. 

And I tell you that in my 20 years on 
the bench I have rarely seen this kind 
of — this is a very, very unusual and 
rare experience to see the kind of 
presentation that you see here and are 
seeing. 

And obviously ultimately it's going 
to be up to you to determine which 
opinions of what experts you accept and 
which you reject and which you can — 

There is another process of 
coalescing what you find from one and what 
you find from the other. That is all 
within the realm of the jury of decision 
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making. 

But at least if you will permit the 
editorials you've seen a very, very expert 
group of witnesses based on their 
credentials. That doesn't — I'm not 
picking a particular side. I think it's 
been true for the trial in general, and 
you see I know a little bit about what's 
to come. I expect that you will find it 
throughout the trial. 
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My speech this morning is we're 
encouraging you to underline the 
importance of the process that you are 
undertaking to resolve controversy which 
is the ultimate way we decide many, many 
issues in this country. And you are as 
much a part of the process as any of the 
other actors, me and all these other 
attorneys and the clerical staff and the 
operation staff of this building. 

So that I'm encouraging you to stick 
with the process. You've all done a 
wonderful job. I see the notes you're 
taking when you don't take and why you 
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don't take. 

I get my own sense of that. I'm 
asking you to stick with the process. 

We're over the hump. We're going 
downhill. That's the word I want to use. 
We're on the way downhill. And that's — 
it doesn't deal with the merits of 
anybody's case. It's just the time frame 
comment. 

And we will reach the end of the 
rainbow and we will give this to you and 
it's not all that much more. I don't want 
to be precise, because you see how things 
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happen here. 

It's part of human experience is you 
can't make those flat predictions easily. 
You do and you're always wrong and you're 
awfully wrong. 

Anyway, I will turn it over to the 
lawyer to begin the examination with the 
thanks not only of myself but the 
plaintiff and the defendant for the work 
you're investing in this trial. 

Counsel. 
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McAllister - Direct - Merritt 

MR. MERRITT: Thank you. Judge. 

Good morning, members of the jury. 
HARMON MCALLISTER, having been 

previously called as a sworn witness, 
testified further as follows: 

Q Doctor McAllister, yesterday afternoon 

we were talking about your years at Wayne State 
University in Detroit. Do you recall that 
yesterday? 

A Yes. Yes, I do. 

Q Now, I'd like to move to something 

else. 

When did you first become employed 
by the Council for Tobacco Research, CTR? 

A 1983. 
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How did that come about? 


17 Q 

18 A Well, if you remember yesterday, I did 

19 mention that I had some consulting experience at 

20 the Michigan Cancer Foundation. 

21 Now, the president of the Michigan 

22 Cancer Foundation office an oncologist, that's a 

23 cancer doctor, his name was Michael Brennan and 

24 he had an appointment at the Oncology Department 

25 the Cancer Department at the Wayne State Medical 
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And I had known him from seminars 
there and he had attended seminars that I had 
given there and also seminars that I had given at 
the Michigan Cancer Foundation when I was 
collaborating there. 

And he obviously, therefore, knew 
me and it turns out that he was on the board of 
an organization called the Council for Tobacco 
Research here in New York, a scientific advisory 
board as a member of the scientific advisory 
board he came to New York for that job. 

And he had found out that they were 
looking for an eventual replacement for their 
retiring scientific director. 

And specifically they were looking 
for someone who had both experience in 
administration, which I had in the provost office 
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20 and laboratory experience where I had run a 

21 program of research at Wayne State. 

22 Since I fulfilled all of the 

23 qualifications, he said you should at least go 

24 and interview for the job. And I said, "Well, 

25 I'll give it a shot." 
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And sure enough it turned out to be 
a great organization so I joined them. But I did 
it through Dr. Brennan, the oncologist. 

Q You joined them in 1983? 

A Yes. 

Q How long — so you had been employed by 
CTR since 1993? 

A Right. 

Q That's about how many years? 

A Seventeen, I guess 1983. 

Q When you joined CTR in 1983, what kind 
of an organization was that? What was its legal 
structure? 

A Well, legally it was — it's a 
not-for-profit organization that was charged with 
distributing funds for basic research, 
institutions relating to smoking and health. 

Q Who did it distribute the funds to? 

A These were scientists who were working 

in laboratories and hospitals and cancer workings 
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22 organizations all throughout the country a few 

23 overseas but mostly in the United States. These 

24 were independent scientists. 

25 Q Would you describe to the jury, just go 
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through quickly the various positions when you 
were at CTR? 

A When I first came I was called an 
Associate Research Director. 

Then in 1986, I took over the 
position of the retiring research director. 

Then in 1991, I became the 
scientific director which was a little 
different. I sat on the scientific advisory 
board. A year later I became vice president of 
the organization. 

Q As the scientific director — 

Let me back up, when you first 
joined it as the associate research director, was 
that as the — would another way to describe that 
being a member of the scientific staff? 

A That's right. 

Q There were other associates there? 

A That's right. The scientific director 

is the head of the whole scientific staff. But 
there are support people and several research 
people as well. 

Q They are all scientists as well? 
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scientists who had their own research programs. 

Q As the scientist director, you became — 

In 1991, briefly, what were your 
duties and responsibilities? 

A Well, the scientific director of that 
organization has the responsibility of making 
sure that the funds are distributed to the 
universities according to the directions of the 
scientific advisory board. 

And so that person has the ultimate 
responsibility for the scientific program. 

Q Could you describe just briefly the 
process by which the researcher at some 
laboratory or university actually gets money from 
CTR? Just briefly. 

A It's very much like it is at almost all 
funding agencies, that is, somebody who is a 
scientist working in the field has an idea that 
he would like supported by some organization. 

He thinks it might be one that CTR, 
Council for Tobacco Research would be interested 
in. 

We send him an information packet. 
That information packet then describes the 
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program of research that he wants to have 
supported, what his credentials are, how good is 
his laboratory, why he thinks it's an important 
project. 

That then comes to CTR. CTR then 
distributes that application to the members and 
the scientific advisory board by Dr. Brennan and 
others who evaluate it. 

They then come back to New York 
after they have read it. They discuss it and 
rate it. If the rating is high enough for that 
organization, we actually give money to that 
researcher to do that project. 

Q Who sort of ultimately administrates the 
process you're talking about? 

A The scientific director is responsible 

for. 

Q When you started working at CTR in 1993, 
were you familiar with the scientific literature 
as it existed relating to smoking and lung 
cancer? 

THE COURT: Please approach. 

(Whereupon, a conference was held at 
the Bench between the Court and counsel. 
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Mr. Finz and Mr. Merritt.) 

Q Dr. McAllister, if you could start by 
giving me yes or no, or no answer, a short 
answer: When you first came to CTR in 1983, were 

you familiar with the scientific literature as it 
related to the specific issue of smoking and lung 
cancer? 

A Somewhat. 

Q What part of the literature were you 

familiar with? 

A Well, I was, you may remember I told you 
yesterday — 

Q Just tell me shortly. 

A The cancer part. The work on cancer, 

yes. 

Q So, that familiarity was as a result of 
your work at Wayne State? 

A Yes. And continuous. 

Q Did you do anything when you first came 

to CTR to familiarize yourself with the specific 
application of cancer research to lung cancer and 
smoke? 

A Sure. As I said, I knew of some of the 
smoking literature. But obviously when I joined 
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2 CTR, I did a much more thorough study of the 
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earlier literature as it related to smoking and 
lung cancer. 

So, in effect, I brought my 
knowledge up to speed on the early literature 
that had to do with smoking and lung cancer. 

Q When you say you brought yourself up to 
speed, what did you do? 

A Well, there is several ways that you can 
do that. The literature that — we have a big 
library, not a big library, CTR. 

We had annual reports that came out 
that every year from CTR which described the 
research end of smoking and health. And I could 
read those and then they refer to papers in the 
literature where I could go back and look at 
those. 

In fact, I did a very thorough 
search of those. 

Q When you went back and looked at the 
early papers on smoking and health, did you read 
the entire articles or did you just read, say, an 
index medical abstract? 

A Oh, no. I read the articles. 
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Q As a result of that review, are you now 
familiar with the literature relating to smoking 
and lung cancer? 

A Oh, yes. 
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MR. FINZ: Excuse me. I'm going to 
object unless it's known and accepted 
literature. 

THE COURT: I'll allow this answer. 

Go ahead. 

Q And are you familiar with it as it goes 
back to the 1950s? 

A Yes, I am. 

Q Once you joined CTR, how is it that you 
stayed familiar with this literature? What were 
the things that you stayed familiar with? 

A Well, there is a lot of — excuse me. 

There is a lot of files at CTR that described the 
applications that come into CTR, people who apply 
to CTR to look at issues relating to smoking and 
health, they have — they obviously have a lot of 
background themselves in looking at that 
literature. And they supply references, so 
that's one place. 

Q When you say "references." 
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2 A Oh, references to the scientific 

3 literature, I'm sorry. 

4 In addition, that there are — the 

5 members of the scientific advisory board they 

6 were of course extremely knowledgeable, my 

7 discussions with them. 
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When I reviewed applications, I 


9 would have to go into very deep detail in terms 

10 of what they said was background for these 

11 particular projects. 

12 There were people that — I, of 

13 course, attended meetings too, scientific 

14 seminars where these things were discussed. 

15 I would also have discussions with 

16 people that I knew about. There were scientists 

17 in the field about this literature. 

18 Q Did you ever go out and actually talk to 

19 researchers that were being supported by CTR? 

20 A We did have a program of site visits 

21 where we actually went as representatives of 

22 tobacco research and we went there and talked to 

23 them about what they were doing. 

24 We would often see them at 

25 conferences, all the scientific staff go to 
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2 scientific conferences, and many of our grantees 

3 would be at the scientific conferences presenting 

4 their grants once a week. And we would discuss 

5 with them their research. 

6 Q How many scientists, research 

7 scientists, supported by CTR did you talk to over 

8 the years that you were at CTR? 

9 A Well, in person, hundreds. More than 

10 that of course over the telephone. 
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Q And how many research projects — by 


researchers — universities and laboratories were 


supported by CTR during the period of time that 


you worked there? 


A About eight hundred. 


Q Eight hundred. Did you participate in 
programs as a participant on smoking and health 


during your years at CTR? 


A I represented the council at a federal 
group called the Interagency Form on Smoking and 
Health. It was mostly representatives like the 
National Cancer Institute. This was down in 


Washington D.C. 


The National Cancer Institute sent 


people and a variety of the other organizations 
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would send people, and I would tell them what CTR 
was doing and what advances we were making on 


smoking and health. 


Q Are you a member of any scientific 


organizations? 


A Myself, I'm a member of the New York 
Academy of Sciences, American Association for 
Biochemistry and Molecular Biology. The American 
Chemical Society, and the American Association 


for the Advancement of Science. 


Q The American Society for Biochemistry 
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and Molecular Biology, is that an organization 
that anybody could join? 

A No, it's an invitation. You're invited 
to do that by virtue of what you've done and 
accomplished. 

Q What you've done? 

A Yes. In the area of research. 

Q Do you regularly attend meetings? 

A Oh, yes. 

Q How many meetings over the years have 

you attended? 

A On an average of three on four years. 

Q When you came to CTR in 1983, did you do 
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anything to familiarize yourself with the early 
years of the CTR research program? 

A Yes. That was, as I said before, they 
had all these files that I could get research 
information about. 

But also looking back, I was able 
to get a lot of information about what CTR was 
like in the early days, not only from this annual 
report, but there is also a collected minutes of 
the Scientific Advisory Board. 

From past days, every time the 
Scientific Advisory Board meets they obviously 
have minutes about discussion of grants, possible 
meeting of speakers. That gives you a very big 
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16 picture of the flow of how CTR works. 

17 Q Why did you do this over the early days? 

18 THE COURT: Sustained. Let's go on. 

19 Q You mentioned the annual report. What 

20 is the annual report? 

21 A Every year CTR produces an annual report 

22 that contains information. Mostly it's reports 

23 of scientific material that's appeared in the 

24 literature during that year. 

25 Q Dr. McAllister, I'd like to show you 
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Exhibit A 3509 in evidence and ask you to look at 
that. 

Is that an annual report of CTR? 

A This is a copy of the 1957 annual 
report. 

Q And that is one of a set of how many 
that exist? 

A Well, virtually every year since 1954. 

I don't know the exact number. 

Q Just briefly, what types of information 
are reported in that document? 

A Well, every one, every issue of this, of 
annual report has a list of the 

Scientific Advisory Board members, that group of 
people who come in to judge the grants. 

They also have a summary of what's 
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going on and there is always a statement of 


policy, how it's organized. 


And they also have a list of all 


the people who have ever received the grants from 
CTR in 1957 they have always been drawn every 
three years. It's not as fat as it was later. 


Then they have abstracts of reports 


that appear in the scientific literature that 
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these people wrote using money that came from 


Q Did you review all of the annual reports 
of the CTR when you first came to work for CTR? 


A Oh, I have, yes. 


Q The other document you mentioned were 
the minutes of the Scientific Advisory Board; is 


that correct? 


A Yes. 


Q Let me show you document exhibit. 


Defense Exhibit A 5087 in evidence and ask is 


that a collection of the minutes of the 


Scientific Advisory Board? 


A Yes. This is the collective minutes of 


the Scientific Advisory Board from the start 


through June 30th of '68. 


Q Just what briefly is contained in the 


minutes? 


A Every time the board would meet, they 
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21 

would have someone take 

minutes 

about what their 

22 

deliberations were. 



23 

THE COURT: 

: We've 

already gone 

24 

through this. 

These are minutes of the 

25 

meetings. 
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2 Let's go on. 

3 Q When you first came to CTR or since you 

4 came to CTR in 1983, have you reviewed all of the 

5 minutes of the — 

6 A Yes, I did. 

7 Q Are there regular minutes that you 

8 reviewed in coming, following to coming to CTR in 

9 1983? 

10 A All of the applications files, of which 

11 I've seen a great many, obviously the files that 

12 came in while I was scientific director and on 

13 the board I had to go over those in great 

14 detail. 

15 But there were other files that had 

16 to do with once people got the money, they had 

17 files on each individual grantee which tells the 

18 progress of the grant. 

19 Q What about the published results 

20 research of the people in the CTR supported? Do 

21 CTR maintain any files that relate to that? 

22 A They — the reports that I showed you 
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23 here in the abstracts for the reports actually 

24 are articles that appear in scientific journals. 

25 And we keep a collection of all of those that 
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have been have been sent to us since '54. 

THE COURT: Counsel, can we move this 
along, please? 

MR. MERRITT: Your Honor, I'm going 
as fast as I can. 

THE COURT: Counsel, let's get to the 
heart of the matter, please. 

Q Doctor McAllister, when was the CTR 
founded? 

A 1954. 

Q And was it then known by a different 
name? 

A It was called the Tobacco Industry 

Research Committee. TIRC. 

Q Who founded it? 

A It was representatives from the 
tobacco. Mostly the manufacturers of cigarettes, 
but also related organizations, things like 
Burly Warehousemen and things like that. 

Q When did it send change the name to 
Council of — 

A That was in 1964. 

Q You said when you joined it, it was not 

a profit organization. What kind of organization 
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was TIRC? 

Let me back up. Tobacco Industry 
Research Committee is sometimes called TIRC? 

A Right. 

Q What kind of an organization was that? 

A It was a committee. It was not 
incorporated. It was a committee that was 
composed of those people from the industry. 

Q When did that change? When did that 
relationship change? 

A That was in 1971 it actually became 

incorporated. 

Q Well, I will sometimes use CTR, and I 
will sometimes use TIRC. 

I want you to understand I'm 
referring to the same organization. 

A It's the same organization. 

Q What was the purpose of TIRC? 

MR. FINZ: Objection, Judge. 

"Purpose." 

THE COURT: I'll allow it. 

A The purpose of TIRC was to distribute 
funds to do research into areas relating into 
smoking and health. 
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Q Did the TIRC ever do research itself? 

In other words, did it ever have its own 
laboratory? 

A No. CTR never had its own money. 

Q Where was the money coming from? 

A It was from the tobacco industry 
completely. 

Q Who was it from the organization that 
ran the organization on a day-to-day basis? 

A On a day-to-day basis, the organization 
was run usually from a retired person from the 
tobacco industries. This was the person 
responsible for hiring the support staff, signing 
leases, that sort of thing. 

Q Did he determine what kind of science? 

A No. He had no input of the science. 

Q Who was it that administered — 

THE COURT: That's sustained. 

Q Who was it that administered the 
scientific program of CTR? 

A The scientific director is responsible 
for administering the scientific program. 

Q And who was going back now to TIRC in 
1954? Who was the original scientific director? 
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A That was Clarence Cook Little. 

Q When did he start? 

A He started in the summer of 1954. 

Q How long did he serve as scientific 
director? 

A Until shortly after his death in 1971. 

Q Were you aware of in your — back in the 

1960s in your years at Wayne State or in your 

earlier years as a student, were you aware of 

Doctor Little? 

A He was very famous. 

MR. FINZ: May we step up for a 
moment. Judge? 

(Whereupon, a conference was held at 
the Bench between the Court and counsel 
Mr. Finz and Mr. Merritt.) 

Q Can that be shown to the jury, please? 

THE COURT: Yes. Let's move this 
process along. 

Q Dr. McAllister, can you briefly tell the 
jury who Dr. Clarence Cook Little was? 

A Being brief. I'll start with the thing 
he is known for most widely is the Jackson 
Memorial Library. 
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2 He was a famous cancer geneticist 

3 and knew one of the most important ways of 
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studying cancer was going to be in mice and where 
in myself where you know where the genetic 
composition was. 

He founded this Jackson Memorial 
Library where basically everybody gets the mice 
from when they know of mice with genetic 
composition. 

He is now the Director of American 
Society for Control of Cancer. You'll see he was 
a member of the National Advisory Cancer 
Council. 

That's now called the National 
Advisory Cancer Board. That's an important board 
because they oversee the entire National Cancer 
Board. 

That is the — it's the largest 
entity in the federal government that is 
responsible for carrying out what I colloquially 
call the war on cancer. 

This has not only scientists on it, 
but it has members of the lay public as well. 

But they are the ones that direct 
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2 the — he was elected to membership into the 

3 National Academy of Sciences. Next to the Nobel 

4 Prize. That's the highest honor. 

5 THE COURT: Counsel, he answered your 

6 question. 
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Q 


The American Association for Cancer 


8 Research, is that an association of cancer 

9 researchers? 

10 A Yes, he was a cancer researcher. 

11 Q Were you familiar or are you familiar 

12 with his actual research that was — that he did, 

13 that he published in his career? 

14 A He's famous more for a lot of things. 

15 One of the famous things he did was to isolate 

16 virus that causes cancer in a mammal, in a higher 

17 organism. 

18 Q Was he still doing research when he 

19 became the scientific director of TIRC? 

20 A As a matter of fact he maintained a 

21 research program at Jackson labs while he was at 

22 TIRC. 

23 Q He was President of University of 

24 Michigan? 

25 A Yes. 
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2 Q We could take that down. 

3 Did he have an assistant who 

4 assisted him when he took over the scientific 

5 program at CTR? 

6 A Yes, that was Robert Hockett. 

7 HOCKETT. 

8 Q Just briefly tell me what his — 
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A He's an organic chemist, biological 
chemist. He was on the faculty of MIT. He 
worked in other places before he came to work at 
CTR as Dr. Little's assistant. 

Q Now, who was it who determined the 
directions at CTR research program? 

A That's the Scientific Advisory Board. 

Q And what was the Scientific Advisory 
Board? What did they do? 

A That's a group of independent scientists 
who all have their own jobs in universities in 
research institutes, institutions who are experts 
in various fields related to what CTR was doing. 

And they are the ones whose jobs to 
judge the applications of other scientists who 
came to CTR to see if they were worthy of 
research. 
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Q Were those people employees of CTR? 

A No. 

Q How often would they meet? 

A About three or four times a year. 

Q Were they compensated for the time they 
spent while they were with you? 

A They were compensated for the time in 
New York. They were not compensated for the time 
reviewing their applications. They were given a 
per diem. 
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12 

Q 

Per diem of payment, for the day? 

13 

A 

Yes. 

14 

Q 

How many days a year would the SAB 

15 

meet? 


16 

A 

Probably 15 or so on the average. 

17 

Q 

How many members of the Scientific 

18 

Advisory 

Board were they? 

19 

A 

At the very start there were seven 

20 

members. 


21 

Q 

Did that increase all the times? 

22 

A 

Nine members, I'm sorry. 

23 

Q 

Did that increase from nine members? 

24 

A 

Yes . 

25 

Q 

What kind of scientists were on the 
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SAB? 

MR. FINZ: Objection. 

THE COURT: In the areas of 
specialty? 

MR. MERRITT: Yes. I think that's a 
fair question. 

Q Well, were they research scientists? 

Were they public health officials? What category 
of scientists would you describe? 

A Sure. They were all independent 
researchers. 

THE COURT: When you say 
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"independent," I don't understand what 
the word "independent" means. What does 
independent mean. 

A To me, it means that they were not 
connected with CTR in any way. 

THE COURT: Well, independent is a 
frame of mind. It's not whether they were 
connected to CTR, is it? 

THE WITNESS: There, your Honor, 

every scientist is independent. I don't 
mean to say independent. 

THE COURT: It doesn't matter what 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


5204 

McAllister - Direct - Merritt 
their leanings are. Everybody is 
independent. 

THE WITNESS: A scientist who has an 

open mind is in my view independent. 

THE COURT: Anybody with an open 

mind? 

THE WITNESS: In this context. 

THE COURT: Well, you used the word 
independent. And I've heard this during 
the trial. And I don't understand what 
independent means. 

THE WITNESS: I think — I don't 

think it means anything other than they 
didn't belong to a research organization 
that had — 
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THE 
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That would be 

one. 
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THE 
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: A 

person who worked for a 
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as opposed to independent. 

Am I answering your question at all? 

I'm not sure. 

THE COURT: Are you what? 

THE WITNESS: Am I answering your 

question at all? 

THE COURT: Well, it's not 
necessarily my question. 

So, in other words, doesn't the 
independent scientist follow the grant 
money? 

THE WITNESS: Oh, if you say that 

you're going to do something with your 
money and you don't do that, you don't get 
a grant. 

THE COURT: No, that's not the 
question. 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



19 


THE WITNESS: 


You follow the grant. 


20 THE COURT: Meaning, well, I may have 

21 esoteric thought on what I would like to 

22 do, research the people who will put up 

23 the funding are the ultimate — there is a 

24 word for it I can't think of it, 

25 determinants of what is — of what 
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research has done. 

THE WITNESS: I think I now 
understand your question. 

Let me try to answer it this way. 

THE COURT: Okay. 

THE WITNESS: They apply for money 

to do a particular piece of work. The 
group that looks at that application says 
we like this piece of work and where it's 
going and what he wants to show. We give 
them money, and now it's hands off. 

THE COURT: That makes him 
independent? 

THE WITNESS: Yes. 

Is that better? 

THE COURT: And you're assuming that 
all these folks that get this money don't 
know — you see, I don't know who 
contributed to my election campaign twenty 
years later. Then they're not independent 
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is funding me. 

Right? 
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: I understand 
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THE COURT: 

Go ahead. 
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THE WITNESS: But I would add that 

these people knew where this money was 
coming from. They were just completely 
insulated from any influence. 

THE COURT: You believe? 

THE WITNESS: I know for a fact for 

the time I was there it never happened. I 
can only assume that it happened. 

Q The original members of the SAB, were 
they at all research scientists? 

A Yes, they were. 

Q Let me. I would like to put up a board 
here. 

(At this time Esther G. Spielman was 
relieved by Mark Bowin as official court 
reporter.) 

(Case continues on next page.) 
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DIRECT EXAMINATION (Continued) 

BY MR. MERRITT: 

Q Dr. McAllister, I've put in front of you a 

board. Can you see that from there? 

A I can, yes. 

MR. MERRITT: Can, actually, with Your 
Honor's permission, can you come down, and so he 
can be in front of the board? 

THE COURT: Absolutely. 

Q All right. 

MR. FINZ: Mr. Merritt, may we have a year? 

Oh, I'm sorry. 

MR. MERRITT: I was going to ask. 

Q Dr. McAllister, what is this document, what is 
this board? 

A This is a blowup of that page that I sort of held 
up to you in that annual report, this is the list of the 
members of the Scientific Advisory Board in 1957. 

Q Okay, could you just using that briefly tell the 
members of the jury who these people were who were serving 
on the Scientific Advisory Board in 1957? 

A We already talked about Dr. Little who was the 
scientific director. Dr. Cattell, at Cornell, professor 
of pharmacology. I'll tell you one thing about each 
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person. 

MR. FINZ: Judge, may we step up a moment? 
Excuse me. 

THE WITNESS: Sure. 

(Whereupon, a bench conference was held off 
the record.) 

Q Dr. McAllister, could you — 

A I'll be very brief here. We already talked about 
Dr. Little. 

Q Actually, let me slide this over a little bit. 

A We already talked about Dr. Little. Dr. Cattell, 
here at Cornell University in New York, as you can see, 
he's a pharmacologist, he one year directed a program for 
the American Cancer Society, a research program that they 
had. He took a year off of his work at Cornell. 

Dr. Comroe, who was at the, here in Pennsylvania, 
eventually became director of the Cardiovascular Research 
Institute in California. His work was actually helpful to 
the Surgeon General later on. 

Dr. Leon Jacobson, was dean of the University of 
Chicago — 

THE COURT: How do you decide that this is 
helpful to the Attorney General? 

THE WITNESS: No, not this fact that he 
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appeared here. 

THE COURT: No, I asked you, you said 
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somebody's work was helpful to the Attorney 
General. 

MR. SHEFFLER: Surgeon General. 

THE WITNESS: Did I say Attorney General? 

THE COURT: I'm sorry, I misspoke. 

I'm sorry. Surgeon General. 

How do you determine whether it was helpful? 

THE WITNESS: He was thanked by the Surgeon 
General for his help. 

Q And, Dr. McAllister, how do you know he was 
thanked? 

A It's in the 1964 Surgeon General's report. 

THE COURT: He thanked everybody who 
contributed, I'm assume? 

THE WITNESS: Not everybody, but he thanked 
those who were especially helpful. He was among 
those. That's it. 

THE COURT: Okay. 

A Okay, Leon Jacobson, I knew Dr. Jacobson, he was a 
contemporary of mine when I came on. He had been dean of 
the University of Chicago Medical School. Very quick bit 
of interesting history, he was the man who was in charge 
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of looking at the health status — 

MR. FINZ: I'm going to object to this. Your 
Honor, please. 

THE COURT: Counselor, please, can we go 
along? 

THE WITNESS: Do you want me to skip that? 

THE COURT: I have no doubt, and I'm sure the 
plaintiff will concede, that this advisory board 
was made up of eminent scientists. 

MR. FINZ: Correct. 

THE COURT: Let's go on. 

Q Well — 

THE WITNESS: Do you want to stop this? 

MR. MERRITT: Judge, can he just at least go 
through this? 

THE COURT: Go through it, but let's not — 

MR. QUIGLEY: Your Honor, may we approach, 
may we approach? 

THE COURT: Absolutely. Let's not waste too 
much time with this. 

(Whereupon, a bench conference was held off 
the record.) 

Q Going back to, was it Dr. Jacobson? 

A Yes. 
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Q Okay, was Dr. Jacobson a noted research scientist? 

A Yes, he was a member of the National Academy of 

Science, as a matter of fact, just like Dr. Little was, 
which only, like a tenth of a percent of the scientists in 
the United States get elected into that. 

MR. FINZ: I object to that. Your Honor, 
please. 

A Anyway — 

THE COURT: I asked you, ask questions, don't 
have him volunteer. 

Just answer the question succinctly, that's 
what I've asked you for. 

Q Dr. Paul Kotin, was he a research scientist? 
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A Yes. Eventually became a member of the National 
Cancer Institute. 

Q What was his area of research? 

A Environmental carcinogenesis. 

Q And what does that consist of? 

A Cancer, how cancer might be contracted in part by 
things that we breathe or come in contact with. 

Q When he, when did he become a member of, when did 
he join the National Cancer Institute? 

A 1962, while he was on the SAB. 

Q And did he continue to serve on the SAB after 
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that? 

A He did. 

Q Dr. Kenneth Lynch, who is he? 

A He was dean of the faculty of the Medical College 

of South Carolina. 

Q Was he also a prominent research scientist? 

A Yes, as a matter of fact, he received a bronze 
medal, the highest award that the ACS offered — 

THE COURT: See, this is what I'm talking 
about. 

THE WITNESS: I'm sorry. 

THE COURT: That's what I'm talking about. 

Q In your — 

MR. MERRITT: Can I ask a follow-up 
question? 

THE COURT: Please, I want. Doctor, I want 
you to answer the questions that are asked, don't 
volunteer. 

THE WITNESS: Yes, sir. 

MR. MERRITT: Excuse me. Judge. 

Q Did he, when he received the award from the 
American Cancer Society, was that while he was a member of 
the CTR Scientist Advisory Board? 

MR. FINZ: Objection, Your Honor, leading, 
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Your Honor. 

THE COURT: I'll allow it. Let's move this 
process along. 

Q Dr. McAllister? 

A Yes. 

Q Okay. Stanley Reimann, what, was he a research 
scientist? 

A Cancer scientist, and director of the Cancer 
Research Institute in Philadelphia. 

Q And, is the, is that a well-known cancer research 
institute? 

A One of the finest. 

Q Was he also a research scientist himself? 

A Yes, he was president of the American Association 
of Cancer Research, the entire association. 

Q Dr. Rienhoff, was he a research scientist? 

A He was a lung surgeon, he did some, he did some 

research in clinical research, but he was primarily a 

surgeon, a thoracic surgeon, at Johns Hopkins University. 

Q And that is a fairly well established university? 

A Yes, that's a very well-known university. 

Q Dr. Edwin Wilson, what was his scientific 
background? 

A He was at Harvard University and he was 
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considered to be America's leading biostatistician in his 
day. 

Q Okay. Stay put. 

A Sorry. 

Q I want to ask you about a couple of more. 

Dr. McAllister, is this a chart of all of the SAB 
members up through 1969? 

A Yes, the ones that are starred are the ones that 
we just talked about, so only those at the bottom are — 

Q Let me direct your attention to Richard Bing. 

Was he a research scientist? 

A Yes, he's very famous scientist in the area of 
effects of nicotine on the cardiovascular system. 

THE COURT: Who is this, what am I looking 
at here, folks? 

MR. MERRITT: I'm sorry, this is a chart, we 
don't have this, this is, and it's just, the page 
we had previously shown was '57, these are people 
who joined in the intervening 12 years, people at 
the bottom. 

THE COURT: Go ahead. 

MR. MERRITT: Do you want me to turn it 
around so you can see it. Judge? 

THE COURT: No, no, I just didn't know what 
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it was. Go ahead. 

Q Let me, Howard Andervond, was he a well-known 
research scientist? 

A I believe he's the first person ever to produce 
an experimental lung cancer — 

THE COURT: Sustained. 

Q Was he, was his evidence, was his research 
relevant to the issue of smoking and lung cancer? 

A Yes, very much. 

Q And where did he work? 

A He was at the National Cancer Institute. 

Q And what area was he working in at the National 
Cancer Institute? 

A Chemical carcinogenesis. 

Q And was he known for a particular scientific 
finding that had relevance to the issue of smoking and 
health? 

A Yes, he was the first person ever — 

MR. FINZ: Objection. 

THE COURT: I'll allow it. 

Go ahead. What did he do? 

A He was able to produce lung cancer in rodents by 
putting chemical-soaked threads onto their, inside of 
their lung tissue and they developed, they developed 
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cancers that were not dissimilar from human cancers. 

MR. FINZ: Objection as removed. Your Honor. 

THE COURT: Overruled. 

Go ahead. 

Q Doctor, and what year did he join the Scientific 
Advisory Board? 

A 19 — 

MR. FINZ: Excuse me. Your Honor, I withdrew 
my objection. 
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A 1964 is when Dr. Andervond joined the Council for 
Tobacco Research. 

Q Okay, Doctor, let me skip down to Dr. Huebner at 
the bottom. He was also a scientist with the National 
Cancer Institute, is that correct? 

A Yes. 

Q And when did he join? 

A In 1968 he joined. 

Q Was he also a member of the National Academy of 
Sciences? 

A Yes, four out of this group here were actually 
members of the National Academy, that group. 

Q Okay, let me just, before we leave this, the jury 
has heard references to a Dr. — 

THE COURT: Doctor, do you have any 
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epidemiologists on this group? 

THE WITNESS: Well, Dr. Wilson was in a sense 
an, he was biostatistician, he's not an 
epidemiologist, he was a biostatistician, and I'm 
sure you distinguish between those two, but — 

THE COURT: Let me ask you, what kind of 
people did this — I noticed a number of 
environmental people concerned with environment 
and cancer. Am I right? 

THE WITNESS: Yes, sir. 

Q Oh, before you, before we take this down, the jury 
has heard about a Dr. Huepert at the National Cancer 
Institute. Is that a different person than Dr. Huebner? 

A No, that's a different person altogether. They 
were both at National Cancer Institute, but that's an 
entirely different scientist. 

Q Okay. Now, I've asked you, I've asked you on a 
number, on a couple of prior occasions about research 
scientists. Are all scientists research scientists? 

A No. There are people, for instance, physicians 
like your family doctor who have been trained so they 
could do science, but in fact they practice medicine, or 
people like public health service, I'm sorry, public 
health people, like that, they've had background and could 
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let them do research, but they are not research 
scientists, because a research scientist does experiments. 

Q Okay, in your study of the early years of CTR's 
research program, did you, have you become familiar with 
the type of research that CTR has supported in those 
years? 

A Yes. 

Q Did TIRC, and I'm going to use that phrase 
because we're talking about the 1950's, did TIRC, in fact, 
support research in smoking and lung cancer? 

A Yes. Considerable amount. 

THE COURT: I'm sorry? 

THE WITNESS: Considerable amount. 

Q Just as a, before we talk a little further about 
that, are you familiar with the state of, the scientific 
record in 1954, at the beginning of TIRC? 

A Yes, I am. 

Q Could you just briefly describe what that 

consisted of? 

MR. FINZ: Excuse me. Objection, as to 
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THE COURT: You said scientific record? 

MR. MERRITT: Yes. 

Q Scientific literature? 
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THE COURT: We're now going to go over, 
somebody else is going to describe scientific 
literature. Maybe we have a little bit different 
view of it. 

Go ahead. 

Q Would you describe what the state of the 
scientific — 

THE COURT: Well, I would like a definition 
of scientific literature. Are we talking about 
referenced peer review articles only? 

MR. MERRITT: Yes. 

THE COURT: Are we talking about personal 
opinion, what are we talking about? Let's define 
it because we've already had so much of this, that 
I would like to define terms so that we may 
proceed. 

MR. MERRITT: Okay. 

Q When I talk about the scientific literature, I 
mean the scientific literature published in the normal 
scientific fashion peer review journals. 

A Yes, sir. 

Q Have you, have you reviewed that literature? 

A Yes. 

Q And are you familiar with where that literature 
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stood in 1954? 

A Yes, sir. 

Q Okay, could you just briefly describe what that, 
where it stood? 

A In 1954, the year that this group started, there 
had been a number of epidemiological studies, 
retrospective epidemiological studies that had implicated 
smoking and lung cancer. Aside from that, there had been 
one successful mouse skin-painting study where they took 
tobacco tar and put it on the animal's back, produced 
cancer. That had never been done before, and when this 
group came together it had not been able to be reproduced, 
so what we had was a sum total of some retrospective 
studies, some prospective studies which had started, and 
one skin-painting study, that was the state of lung cancer 
and smoking. 

Q Okay, now, with that as a backdrop, could you 

describe for the jury the scientific program that CTR or 
TIRC initiated in 1954, on the specific issue of smoking 
and lung cancer? 

A Yes, I can. 

Q Have you prepared a chart to assist you in that 

regard? 

A Yes. 
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MR. MERRITT: Your Honor, we have a copy of 

that. 

THE COURT: We don't have that here? 

MR. MERRITT: I'm sorry, we have hard copies 
if Your Honor would like to see one. 
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THE COURT: Thank you very much. 

MR. MERRITT: With Your Honor's permission. 
Dr. McAllister, can you come down, and using this 
chart — 

THE COURT: Well, let the jury look. 

Do you have a copy. Doctor? 

Let him stay here, let's go on. He has a 

copy. 

THE WITNESS: I have it right on the screen, 

sir. 

Q Oh, so, is it on the screen? 

Okay, Dr. McAllister, can you, using this chart 
to assist you, can you describe the CTR research program 
as it was undertaken in 1954 regarding the issue of lung 
cancer and smoking? 

A Sure. In the face of those experiments that I 
just mentioned to you, the retrospective epidemiological 
experiments and the skin-painting study, that group of 
scientists that I showed you on the other chart got 
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together and charted a course for ways to supply 
experimental verification of those findings, or at least 
to explore what had been done. 

Now, as I said, look up the very top, a big 
emphasis was animal studies. Now, even though no one had 
ever been able to make the skin-painting study work until 
Doctors Wynder and Graham did, and at this time, no one 
else had been able to replicate their result, it still was 
an important finding — 

THE COURT: When was that study published 
again? 

MR. FINZ: 1950. 

THE WITNESS: Wynder and Graham, they 
published — 

THE COURT: Yeah, the mouse-painting study. 

THE WITNESS: The mouse painting was '53, I 
believe. 

THE COURT: '53, so, in other words, in '54, 

when you say no one was able to replicate them, 
when was this study published and when did people 
start trying? 

THE WITNESS: Oh, it was not, there had been 
several small studies concurrent with the mouse¬ 
painting study, but I think it was simply the 
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publication day was slightly beyond. In other 
words, these are long-term studies. They take 
years. It's not as if, this is, you know, most of 
the lifetime of the mouse it took to get this. 
Other people were doing it at the same time. 

THE COURT: I'm just looking at the same 
framework, no one had been saying, no one had been 
able to, it appears no one had time to do it? 

THE WITNESS: No, what I'm trying to tell you 
is many people were following a similar course, 
and over that period of time one of them was 
successful and published successful results, but 
starting earlier on other people had also tried 
and had not been as successful as Doctors Wynder 
and Graham were. 

THE COURT: Okay. 
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Q Dr. McAllister, who else had tried before Wynder 
and Graham to induce lung — to induce cancer by skin 
painting? 

A Well, National Cancer Institute itself had a 
large program trying to do that. 

Q And were they successful? 

A No. 

Q What — 
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A American Cancer — 

Q Anybody else? 

A American Cancer Society had a project for that, 

too, and was not able to do it. 

Q So, the first one that was successful was the 
1953 study by Wynder and Graham? 

A Yes. 

Q I refer you back now to what you were saying, 

what was, what, did that have an effect on the CTR 
research program as it commenced in 1954? 

A Well, the fact is that was such an important 
finding that they said let's try to duplicate it, because 
unless science can be duplicated it's just going to be a 
fluke, and maybe Wynder and Graham was a fluke. At least 
we deserve to give it a really tough try and see if we can 
have it reproduced, so they put up a big program to do 
that. 

Now, that aside, there's a much more important 
model that you like to be able to have for cancer, and 
that is, if you can have an animal contract lung cancer 
in, with exposure to cigarette smoke. Remember, the skin 
painting was the tar from the cigarette, the condensed 
goop that you get from cigarette condense, smoke 
condensation. It would be much more realistic if you 
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could get an animal to breath smoke in, like a human does, 
and be able to produce a lung cancer by exposing the 
animals to cigarette smoke. 

So, there was, and I'm dwelling more on this 
because this is a very important part, that one of the 
highest levels that you can, I should say sort of like the 
Holy Grail of scientific research is being able to get a 
model for the disease that humans have, and usually it's 
an animal model. And, so they took mice, which they knew 
were susceptible to cancer, and put them in a smoke 
exposure experiment like this. A lot of, but, that wasn't 
all. 

There was a large clinical autopsy study where a 
group of scientists from around the country, I think it 
was about a dozen, including people at the American Cancer 
Society, National Institute of Health, were pathologists, 
people who look at slides under a microscope, they studied 
independently a group of slides that had been taken from 
human cancer victims and studied to see if they could 
detect independently a progression that was or was not 
related to cigarette smoking. That was a huge study. 

Q What was that study called? 

A That's called the Pathologic Anatomic Study, PAS. 

Q Why is it relevant to smoking and health, looking 
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at lungs from autopsies, lung? 
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A Well, the retrospective studies that had been 
done epidemiologically showed that there was an 
association between lung cancer and smoking. Therefore, 
if, as C. C. Little said, you ought to be able to look 
down into the lungs of people that are smoking and see 
changes that are going to lead toward cancer. 

And that's exactly what they wanted to do, is 
they took, these were people who had already died, and not 
all had died of lung cancer, people who had died, sections 
from their, from their lungs to be studied by these 
pathologists to see if there was a relationship. When 
they got the slides, they didn't know who smoked or who 
hadn't, but that was very important in terms of confirming 
that there were, in fact, the changes that lead to cancer. 
Not just the end stage of death, but also changes that 
would lead to cancer in the lung. 

Q Now, go onto the next one, the human lung tissue 
culture study. What did CTR do, in that, what is that, 
first of all, and then what did CTR do? 

A Right, when, well, one of the things that you 
would like to do is have an animal model, but absent an 
animal model, one thing that would be really neat to be 
able to do is actually take some living cells from a human 
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lung, and that's not a structure process, you can take a 
little snippet, put it in a petri dish, shake it up and 
have chemicals go around it and actually have those cells 
grow, as if they were inside. 

Because, now what you do is you have not a very 
good one, but a model of the lung, in a petri dish, and 
then you can do all kinds of things, add what you think 
are carcinogens, blow smoke on it, whatever you want to 
do, but just the ability to be able to get lung tissue to 
grow in a petri dish is a significant achievement. It's 
really, so, they said, it may not work, but it's worth a 
try. 


Q These were actual human cells that were still 
growing in a dish? 

A Yeah, they take them, growing out of a human 
lung, and it's not as horrible as it sounds, it's really 
easy, a biopsy, and they put them in a petri dish, shake 
them apart and add the, add the nutrients, and they 
actually grow as if they were still inside the body. 

Q And what was — 

A So, live tissue is what it is, live cells. 

Q And what was TIRC's proposal as to these kinds of 
tissues, what were they going to expose them to? 

A Well, they were going to try to look at the 
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various fractions of cigarette smoke, that cigarette smoke 
is already, you know that it's got, well, now we know that 
it's got thousands of chemicals in it, back then they 
already knew of hundreds of chemicals it had in it. They 
were going to take either groups of those chemicals that 
they isolated from the smoke, or even the isolated 
chemicals themselves, and put them into, into these lung 
tissues to see if they would cause any changes, anything 
that might be considered a pre-cancerous change, or any 
change, really, in those tissues. 

And that, of course, leads to what they were 
doing right after that, is that trying to get the 
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cigarette smoke components, they call it fractionation, 
but what it is is really that you have this huge mesh of 
chemicals that we call cigarette smoke, some of which are 
obviously quite harmless, and others of which were 
implicated in carcinogenesis, so you try to isolate them 
from cigarette smoke, and then put them either into an 
animal or to a tissue culture study and see if you can get 
the kinds of changes. 

But, just doing this analysis is not a trivial 
procedure. I mean, I can tell you as a chemist, working 
with something as complex as cigarette smoke is really, 
really tough. And back then, they had some very good 
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separation procedures, not like the gascromatograph study 
where they had, now where you just put the stuff in and 
they whip it out, they didn't have that back then. 

So, what they, what they did was they took the 
best knowledge they had at the time to isolate these 
fractions of cigarette smoke to see which if any one might 
do it, because if they found it, if they found a fraction, 
if they found one chemical that was causing these changes, 
then you just take it out. You find it, you take it out, 
and then you don't have the problem. 

So, that was the background for all of this 
effort to try to get the animal, the animal model, the 
lung tissue culture, and actually so much work in trying 
to get the fractions. 

THE COURT: What about the last one? 

THE WITNESS: The human population studies, 
is a much smaller part. But it was designed — 
THE COURT: When you say human population, 
are you talking about epidemiological or are you 
talking about something else? 

THE WITNESS: I guess you would call it 
epidemiologic, yes, sir. 

Q What did they do in the area of human population 
studies? 
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A Well, obviously they didn't want to repeat the 
retrospective studies, everybody got the same result, and 
the prospective studies were also going on. There was a 
theory popular at the time that there might be some common 
characteristic that both led to the, led to getting lung 
cancer, and letting, making people want to smoke. 

Now, that sounds like a far-fetched theory today, 
but that was really widely held as there might be some 
very basic differences in human populations that led them 
both to. A, get to smoke, and, B, to eventually contract 
lung cancer, that it was only a chance association. 

Now, this is something that every good 
biostatistician knows, that fact that you have two things 
that look like they parallel each other doesn't 
necessarily mean that they cause each other. You go 
outside after a rain and you find bullfrogs, it doesn't 
mean that it rained bullfrogs. That was an old, old 
epidemiologist's story, but the fact is there was a theory 
that maybe there was something in common, so they did a 
large study of populations of smokers and non-smokers to 
see if there were any constitutional differences between 
them. 


Q Dr. McAllister, why didn't they just do repeats 
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of epidemiology studies? 
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A You're going to find the same thing. It's, they 
ask one question, was there a higher incidence of smokers 
in this group than that group. 

Q Was it, was it widely regarded among scientists 
in the 1950's that epidemiology is a sufficient 
examination to determine cause? 

A Oh, no, not at all. 

Q Why is that? 

MR. FINZ: Objection, Judge. 

THE COURT: No, I think it's already been 
explained, that sometimes there could be a common 
factor — am I saying anything — that causes both 
phenomenon? 

THE WITNESS: Right. 

Q Well, what was the prevailing view in the 1950's 
as to what you do once you begin to get epidemiology 
evidence that points in a particular direction? 

A I think, this would answer His Honor's question, 
epidemiology points fingers. That's what epidemiology 
does, and does best, it points fingers. It says look 
here, this is where you want to look. What you don't do 
is more studies that have more finger-posts that say where 
to go. What you do is then you move in, and this is what 
the epidemiologists realized, all scientists realized, 
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once you've pointed the finger at a possible connection, a 
possible association that may be real, then you do the 
scientific experiments. Then you look at the phenomenon 
itself. 

THE COURT: In other words, are you — wait 
a minute. I'm sorry. When you say the scientific 
experiments, you seem to be excluding epidemiology 
as a science. 

THE WITNESS: Oh, no, epidemiology uses a 
scientific method but it's not experimental 
science in the sense — 

THE COURT: Why don't you use the phrase 
experimental science? 

THE WITNESS: Oh, okay. 

THE COURT: Then everybody will be happy and 
we will have less on cross-examination. 

THE WITNESS: I have no problem with that, 

sir. 

Q Okay. 

A Experimental scientists, I think most people 
realize that epidemiology points the finger and then 
experimental scientists come in to try to find out what's 
really going on and maybe perhaps find a solution to the 
problem. 
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Q When you say experimental science, what do you 

mean? 

A These are people that sit at a laboratory — 

Q No, I'm sorry, not experimental scientists. When 
you said experimental science, what is that, what does 
that mean? 

A Well, same thing, this is where a scientist has 
an idea, a hypothesis, has observations, designs 
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experiments to test the hypothesis, and then see if the 
hypothesis is correct. 

Q But are these, what are these experiments, are 
these something that are done in a laboratory somewhere 
or? 

A Yeah, they do them in their laboratory, in their 
independent laboratories. 

Q And was this view that you need to, after the 
epidemiology points the finger, you need to do 
experiments — 

THE COURT: Counsel, I wouldn't lead here. 

MR. MERRITT: I'm sorry? 

THE COURT: I would not lead here. You're 
dealing with a very close issue. 

Q Okay. Was this view that you have described the 
prevailing view among scientists? 

5235 

McAllister - Direct/Merritt 
A Absolutely. 

MR. FINZ: Excuse me. That's the same 
question. Judge. 

THE COURT: I'll allow it. 

Q Was that the prevailing view among — 

THE COURT: No, we heard it. Let's go on. 

A Yes. 

Q I want you to assume that Dr. Whelan has 
testified in this trial that statistics in the 1950's were 
all we had to determine causation. Do you agree with 
that? 

A No. 

Q Did the Surgeon General agree with that? 

A No. 

Q Had there been — 

MR. FINZ: Excuse me. Judge. I'm going to 
object to that. 

THE COURT: Sustained as to the last 
question. 

Q Have you reviewed the Surgeon General's report? 

A I have. 

Q Does the Surgeon General express an opinion on 
that issue? 

A Yes, he does. 
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Q What's the Surgeon General's opinion? 

MR. FINZ: Objection. 

A Statistics is not enough. 

MR. FINZ: Objection, Judge — excuse me. 

THE WITNESS: Sorry. 

THE COURT: What is not enough? 

THE WITNESS: Statistics is not enough. 

THE COURT: To do what? 

I'm trying to — 

THE WITNESS: To make a causal association. 

Q What did the Surgeon General say you needed to 
have — 

THE COURT: Did the Surgeon General also say 
that without the causal association one should not 
take any preventative measures? 

THE WITNESS: Oh, no. No, no. 

THE COURT: Okay. 

THE WITNESS: No, not at all. 

Q We're talking here about a scientific debate, is 
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where the finger-post of epidemiology has, in fact, 
pointed in the wrong direction? 

A Oh, sure. Just recently we all read where — 

MR. FINZ: I'm going to object to anything 
recently. Your Honor. 

THE COURT: No, I'll allow it. I think it's 
a fair, you know, go ahead. 

A We've all been told that high fiber diets will 
lead to a lesser incidence of colon cancer. Now there's a 
big study that says not true. We've all been told that 
hormone replacement therapy — 

THE COURT: What kind of study was the 
recent study? 

THE WITNESS: An epidemiological study. 

THE COURT: So we have one. 

THE WITNESS: One study. 

THE COURT: So, one epidemiological study now 
contradicts another one. 

THE WITNESS: Yes, sir. 

THE COURT: Go ahead. 

THE WITNESS: And I'm going to give you one 
more example only, and that is hormone replacement 
therapy, which people have been known for years to 
help reduce the incidence of heart attacks in 
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post-menopausal women. A huge study just released 
not long ago, well, not really, since preliminary 
findings show doesn't work. 

Now, did I tell my wife I think she shouldn't 
go off, she should go off of them? No, I didn't. 

MR. FINZ: Excuse me. Your Honor. I will 
object to that. Your Honor. 

THE COURT: I'll allow it. 

Scientists are always finding new and they 
question previous results all the time, and that's 
how new science is made. 

THE WITNESS: Well, thank you for allowing 
that, because that's a really important point, 
that I have, did I tell my wife to stop taking it, 
no, because there are lots of other benefits for 
hormone replacement therapy, and it's just one 
study. 

Q Now, we've talked about the epidemiology. The 

other thing that you mentioned as being in the scientific 
literature in 1954, when CTR was started, were the mouse 

painting studies — 

A Yes. 

THE COURT: Wait a minute. Is it your 
testimony that the link between smoking and cancer 
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2 was not generally accepted because of these 

3 studies and, at the beginning of '54? 

4 THE WITNESS: No, I'm saying that — 

5 THE COURT: No, answer my question. 
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THE WITNESS: Okay, was it generally the — 

MR. QUIGLEY: He's trying to. Your Honor. 

THE COURT: What? 

MR. QUIGLEY: I said he's trying to. Your 
Honor, with due respect. 

THE COURT: Counsel, of course — I'm trying 
to equate your testimony — 

(Whereupon, a discussion was held off the 
record.) 

THE COURT: I'm asking you this question. We 
heard Dr. Whelan's testimony and I'm asking you 
the same question. 

THE WITNESS: Sure. 

THE COURT: Whether the totality of the 
evidence — well, I forgot my question already. 

We will have it read back after the break. 

Go ahead. 

(Whereupon, the jury leaves the courtroom.) 

MR. MANSFIELD: Your Honor, I have an 
application for the record. 
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THE COURT: Yes. 

MR. MANSFIELD: Obviously, Dr. McAllister is 
a pretty important witness for us, he is the vice 
president of CTR, a defendant here. There remain 
conspiracy and conservative action claims in this 
case. He is a critically important witness for 
us. Perhaps — 

THE COURT: Is there any witness that you 
have ever discussed that's not critically 
important? 

MR. MANSFIELD: Your Honor, this is our third 
witness. The defense case has just started. 

It's the plaintiff's case that's taken the month. 
Perhaps inadvertently, but several times during 
the course of Dr. McAllister's testimony the Court 
has asked questions in a manner which we believe 
is not in a balanced form, which may 
have — 

THE COURT: Then I will try inform to do 
better. Counsel. I didn't think that there was 
any question that was not in a balanced form. My 
first interruptions were where the questioner was 
asking questions which were expanded upon by the 
witness, without a predicate. And there had been 
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objections by the plaintiff to this, and I was 
trying to move the process along, and then the 
assertions of certain code words into the 
testimony by this witness, which I wanted 
definitions. For example, the word independent. 

MR. MANSFIELD: And that was the very first, 
if Your Honor will just let me make the record — 

THE COURT: Please do. 

MR. MANSFIELD: The very first question. Your 
Honor, where the Court interrupted the witness and 
made inquiry, was the word independent, and did so 
in the form, I believe the jury would perceive it 
this way, that the Court was undermining the 
credibility of the witness, and that the Court was 
taking issue — 
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THE COURT: Not my intention. Counselor, at 

all. 

MR. MANSFIELD: But I'm talking about the 
effect that we believe this had on the jury, and 
it wasn't just incidence and the dialogue about 
whether the CTR, SAB scientists were independent. 
In addition. Your Honor asked whether there were 
any epidemiologists whose were on the board. 

THE COURT: Absolutely true. 
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MR. MANSFIELD: In addition. Your Honor asked 
whether it seemed to be that — 

THE COURT: Do you think, was that in a bad 
framework? 

MR. MANSFIELD: Your Honor — 

MR. QUIGLEY: Absolutely, Judge. Absolutely. 

MR. MANSFIELD: Cumulative. 

THE COURT: I'm rather shocked. 

MR. MANSFIELD: The cumulative impact of 
asking whether most of the SAB had environmental 
cancer — 

THE COURT: You're misquoting me. 

MR. MANSFIELD: Your Honor, I don't have the 
transcript, all I have is my notes. 

THE COURT: I never said most, I said many. 

MR. MANSFIELD: Very well. Your Honor, I 
would take that exception. When the witness began 
to talk about the scientific literature. Your 
Honor said, well, we've had all of this before. 

And the point is, of course we've had it through 
the plaintiff's witnesses for a month, we had 
it — 

THE COURT: Yes, we have had it also from the 
defense witnesses and I wanted — 
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MR. MERRITT: No, no. 

MR. MOLLON: No. 

MR. RANDLES: No. 

MR. QUIGLEY: No, no, this is the first 
defense witness — 

MS. STEVENS: No. 

THE COURT: Without getting all up on me, all 
I wanted to do, with all due respect, we had 
already reached the point where we have gotten to 
the jury certain concepts which have been 
well-trod, not only by the plaintiff's witnesses 
but by your cross-examination, and basically what 
I was trying to do is get to the point, and 
there's nothing wrong with it, with all due 
respect, of getting the witness to say something 
that he was about to say, which was not in the 
question, which was "reference science," to quote, 
not his witnesses, but your reference science peer 
review, and that's what he answered me, and there 
was nothing wrong with it, and, folks, thou 
becomest too sensitive. 

MR. MANSFIELD: Your Honor, if I could just 
complete the record, the question about Dr. Whelan 
and linking cigarettes to cancer, and asking his 
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view of that, again, to perform in our judgment of 
cross-examination, the cumulative impact of this 
we believe is entirely unbalanced, undermines a 
critical witness. 

This is only our third witness, we have not 
yet put on our case, just because Dr. Feingold and 
Dr. Whelan have testified for a month about their 
view and plaintiff's view of the medical and 
scientific history doesn't mean that the jury 
needs to adopt it, or that our witnesses can't put 
on a fresh and very different perspective. 

THE COURT: I absolutely agree with your 
statement about that. That, I think you're being 
unfair to this Court, with all due respect. 

MR. MANSFIELD: I don't mean to be. Your 
Honor. 

THE COURT: Mr. Mansfield, I respect you, and 
what you have to say and what you will say, but 
that is not fair. What I have been trying to do 
is to cull or less the differences between the 
witnesses in this, and he was about to testify 
about the break and with the interruption about 
the critical issue in the case from your 
perspective, was that when you put out the 
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statement in '54 and talked about cause, it was 
experimental cause that that statement was talking 
about, and if you think that's pro-plaintiff, then 
you're in the wrong courtroom. 

Now, you may continue. That's what he would 
have said. And I know the answer, and I wanted to 
focus the jury on the issue without in any respect 
demeaning the right of the witness to answer that 
question. I think you're all too sensitive. 

MR. MANSFIELD: Your Honor, I apologize — 

THE COURT: And then you're now joining the 
plaintiff in that regard. 

MR. MANSFIELD: I apologize if the Court 
believes that I'm being too sensitive. This is 
early on in the defense case, the jury now has a 
comparison to make about the way the Court treated 
the testimony of Feingold and Whelan versus this 
witness. 

THE COURT: And you think there's a 
difference substantially? 

MR. MANSFIELD: I believe there is a 
substantial difference. As a result. Your Honor, 
with due respect, we would move for a mistrial. 

MR. QUIGLEY: Your Honor, we join in that. I 
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think all defendants join in that. 

THE COURT: All right, I want you to respond, 
I think this is necessary at this point, if you 
have a response. 

MR. FINZ: Thank you. Your Honor certainly 
has given a most responsive discussion to what Mr. 
Mansfield has raised, and at this level. Your 
Honor, you've asked the questions that certainly 
should have been asked under the circumstances, 
you limited the questions, you re-limited the 
response, it certainly should have been limited. 
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I think that if this witness were allowed to 
expand, and. Your Honor, we have four videotapes 
of this witness, this witness was allowed to 
respond, he went all over the field, and he, if he 
was allowed to do that. Your Honor, it would have, 
A, been a miscarriage of justice; B, certainly 
been grounds for a mistrial; C, it certainly would 
have confused this jury; and by you doing what you 
did. Your Honor, you did it at the appropriate 
time. 

THE COURT: Counsel — 

MR. FINZ: In the interest of justice. 

THE COURT: — I also must tell you, one, 
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that's denied; and, two, I was leading up, and I 
will afterwards, leading up to a defense of your 
statement of cause in the frank statement, and 
with all due respect, I wish you would have been 
on the record before so that this motion of yours 
would have been apparent on the record as being 
nothing short of, I'm looking for the right word 
and I can't find it, because this is your ultimate 
defense, that those — 

MR. RANDLES: That's not the defense. 

MR. SHEFFLER: That's not our defense. 

MR. RANDLES: Most respectfully, that's the 
problem with not letting us put on our own 
witnesses. 

THE COURT: That's not? 

MR. RANDLES: No. 

MR. SHEFFLER: That's not our defense. 

MR. RANDLES: If you let us get to it. Judge, 
we will get to it quickly. 

THE COURT: Counsel, I appreciate your 
expedition, but that certainly becomes an 
explanation of the word cause in the frank 
statement, which so prominently was mentioned, and 
if I am mistaken, that that is not a portion of 
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your defense, then with all due respect I 
apologize. 

Let's go on a break. 

(Whereupon, a brief recess is taken after 
which the proceedings continued as follows:) 

THE COURT: I want to make some additional 
statements on the record. 

Number one is the testimony about reputations 
of scientists who are not intended to be witnesses 
in this case is completely discretionary upon this 
Court. 

Number two, Mr. Merritt, you will instruct 
your witness to answer the question precisely 
asked, not volunteer anything so that this Court 
will be not inclined to be forced to have 
objections on this point and to further make 
statements during the trial, during the testimony 
of this witness. But, you will precisely instruct 
that witness not to volunteer, so that we won't 
have any more of the motions of this kind. 

And, further, you will not set up any 
mechanism where this witness will stand in front 
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of this jury in that guise for the amount of time, 
particularly where you have it available on Elmo. 
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MR. QUIGLEY: Your Honor, for the record, 
virtually every one of plaintiff's experts came 
down on off the stand and spent extended periods 
of time standing in front of the jury. We had 
Dr. Pollay give us the whole television 
advertisement lineup for 1963, we had him draw 
nice big circles, we had every one of their 
witnesses did it, and I think it's unfair to have 
a different rule for our witnesses. 

THE COURT: There is no difference. I said 
extended periods of time, that were not necessary 
in this case. Where it is necessary, I will 
allow, I will continue to allow those witnesses, 
particularly those experts we need to rely on 
medical charts or things of that nature. This was 
on the Elmo and he went down. 

That's what I'm objecting to. 

MR. QUIGLEY: Well, Your Honor — 

THE COURT: It's not a blanket, it is not a 
blanket prohibition, it is a limitation where it 
is not necessary. 

MS. STEVENS: Your Honor, for the record, 
your statement about the discretion of the Court 
on comments on independent scientists, I think the 
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record should reflect that Dr. McAllister was 
responding to the identical scientists discussed 
by Dr. Whelan. 

THE COURT: All I said, I allowed it in my 
discretion. I just pointed out that this is 
discretionary. 

(Whereupon, Mark Bowen relieved Rita Hall 
Warten as the Court Reporter and the proceedings 
continued as follows:) 

k k k k 
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THE COURT: This Court did not make 
any comment about Dr. Fishman who was 
down there for an extensive period of 
time. 

MR. FINZ: How about Dr. Townsend, 
also, who actually had physical contact 
with the jurors with that cigarette? 
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MR. QUIGLEY: Your Honor, how about 
Dr. Feingold — I'm not saying that your 
Honor interfered with Dr. Fishman or with 
Dr. Townsend; I'm saying that your 
Honor's rule, as articulated with respect 
to Dr. McAllister, implies a different 
standard for Dr. McAllister than 
virtually every one of their witnesses. 

THE COURT: And I'm suggesting it 
does not. 

There was no time that I remember 
when there was something on the Elmo that 
we resorted to that particular process in 
an extensive fashion. 

Now, if I'm wrong, I can stand 
corrected. 

Can we get the jury? 
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(Jury enters the courtroom.) 

(Dr. McAllister resumes the stand.) 
DIRECT EXAMINATION 
BY MR. MERRITT: (Cont'g) 

Q Dr. McAllister, before the break, we were 
talking about the epidemiological studies in 1954. 
I'd like to return now to the mouse painting 
studies of Wynder and Graham in 1954 — or 1953. 

A Yes. 

Q Were those studies regarded as proof that 
smoking causes lung cancer in 1953? 

A No. 

Q Why is that? 

MR. FINZ: I'm going to object. 

Judge. 

THE COURT: Overruled. 

A Well, for a couple of reasons. First of 
all, no one had ever done that experiment before; 
first time it's ever been done. You always have to 
have replication of any finding in order for it to 
be accepted. One series of studies by itself can 
never furnish proof. It's evidence. And it takes 
a lot of evidence to make a proof. But that simply 
is not proof. 
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Q Have you looked at the way in which — 
You've read that paper, I take it? 

A Sure. 

Q Have you looked at the way in which that 
experiment was undertaken? 

A I have. 

Q What was the level of concentration of 
the cigarette tar that was painted on the mice? 

A They said six to seven cigarettes per day 
per mouse, which, if you scale it up to a human 
level, would be about 50 packs a day. 

Q Fifty packs? 

A Well, 50 cartons a day. I calculated it 

out. 

Q What kind of tumors did these mice get? 
Did they get human lung cancer type tumors? 

A They got skin cancer. Mostly they got 
papillomas — 
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MR. FINZ: I'm going to object to 
anything beyond that. Judge. 

THE COURT: Sustained. 

Q What are papillomas? 

A Papillomas are growths in the skin 
that — we know them as warts. It is an abnormal 
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growth of the skin and in some of the cases that 
Dr. Wynder looked at, those papillomas went on to 
form skin cancer. In other cases, they simply 
dropped off and self-healed. 

Q Now, the research that you described that 
CTR undertook in 1954 and thereafter, focusing on 
the 1957 period, which was the annual report there 
in front of you, how many researchers at that time 
was CTR supporting on the issue of lung cancer, 
smoking and lung cancer? 

A Approximately 35. 

Q And that's out of how many total 
researchers that CTR supported? 

A That's a little over half, I think, 67 — 

Q What other types of research were they 

doing? 

A They were doing research into emphysema, 
chronic obstructive pulmonary disease and 
cardiovascular studies showing the effect of 
nicotine on the central nervous system and the 
brain. 

Q And half of it was related to what? 

A Lung cancer. 

Q Where would we look to find the names, 
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the institutions and the research programs of the 
people who were working on lung cancer at that 
time? 

A That would in the annual reports. 

Q You still have the annual report there in 
front of you? 

A Yes, I do. 

Q That's Exhibit 5039. 

A I have that. 

Q Is there a place in there where it says 
who these people are and what they're doing? 

A It starts — the recipients of grants, 
which I showed them before, starts on page 31 of 
that book. 

Q Could you hold that up so the jury can 
see what that is. 

A (Complies.) 

MR. MERRITT: Can we put up page 31 
on the chart, please. 

Q (Cont'g) Now, I'm not going to ask you 
about all thirty researchers, but could we just 
page through this thing and could you give us some 
representative examples of researchers who were 
working in lung cancer that CTR was supporting and 
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what they were doing. 

A Fred Bock was eventually the Director of 
Roswell Park — 
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THE COURT: That wasn't the question. 
Doctor. Answer the question. 

THE WITNESS: I was just identifying 
Dr. Bock. 

THE COURT: No one asked you that. 

Q Is Dr. Bock an example? 

A Yes, he is. 

Q Okay. Where was Dr. Bock working? 

A At the Roswell Park Research Division — 
Research Institute. 

Q In the State of New York? 

A In New York. Yes, that's right. 

Q And what was Dr. Bock doing that CTR was 
supporting? 

A We were supporting, through him, the 
effort to replicate the Wynder-Graham mouse 
painting study. 

Q When you say "replicate," you mean 
"repeat"? 

A Do it one more time because it hadn't 
been done again, and we thought it was important 
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enough, or CTR felt it was important enough it 
should be given another shot. 

Q And so what was he doing? 

A He was doing skin painting in mice. 

Q The way Wynder and Graham had done? 

A Yes. 

Q And did he, in fact, successfully 
replicate the Wynder and Graham's studies? 

A Yes, he was the first person to do that. 

Q When did he publish that? 

A I think that was in '57, I believe. No. 
Actually, it was later than that. I don't remember 
the exact date. 

Q Do you remember the journal? 

A Journal of the National Cancer Institute. 

Q And was that study — was that research 
supported or cited by the Surgeon General in his 
1964 report? 

A Yes, it was. 

Q Okay. Let's go to the next page. 

Do you see someone there who was working 
on lung cancer? 

A Down at the bottom. 

Q Is that George Gey? 
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A Yes. 

Q Where was he working? 

A He was at Johns Hopkins Hospital. 

Q And what was Dr. Gey doing? 

A He was working on that next-to-the-last 
point we talked about on the chart, the plan of 
attack chart, and that was working on human lung 
tissue; that is, trying to develop a culture 
system. 

We talked about the petri dish. He was 
working on that culturing of human lung cells to 
test carcinogens on it. 

Q Next page. You see someone here that you 
want to use as an example of studying lung cancer? 
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A This is — in passing, let me mention 
Dr. Haag; remember the Green Monster? Haag was the 
author of the Green Monster. 

MR. FINZ: Objection. 

THE WITNESS: I'm sorry. 

Q Dr. McAllister, let me just ask you. 

Dr. Haag, what was he working on? 

A He was working on a literature survey of 
all the issues — all the papers on smoking and 
health that had come out up to that time in the 
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scientific literature. 

Q And is that the book that's become known 
as the Green Monster? 

A Yes, it is. 

Q Was that the principal state of the 
science document used by the Surgeon General in 
' 64? 

A That was his principal source of 
scientific — 

THE COURT: Sustained. 

Q Is there — 

THE COURT: Doctor, when I sustain, 
please stop talking. 

THE WITNESS: I'm sorry, your Honor. 

I will. 

Q Is there another one who actually was 
working on the issue of lung cancer? 

A Dr. Hawthorne. 

Q And where was Dr. Hawthorne working? 

A He was in University of Pennsylvania 
Medical School. He also was working on an animal 
model to produce cancer in animals. 

Q When you say "an animal model," what do 
you mean? 
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A This is an attempt to produce cancers 
like humans get in the lungs of animals. 

Q By doing what? 

A In this case, by exposing him — exposing 
them to tobacco smoke. 

Q Next page. 

A Towards the bottom. Dr. Leuchtenberger. 
Dr. Leuchtenberger is actually a Swiss 
person who was working here in the United States in 
Cleveland at Case Western Reserve, and she was 
studying the effects of tobacco smoke inhalation by 
mice. Her work was also cited by the Surgeon 
General. 

THE COURT: Sustained. Strike it. 

Q Was it — it was cited in the 1964 
Surgeon General's Report? 

THE COURT: Sustained. Stop leading. 

Q Next page. 

THE COURT: I've asked you. Doctor, 
not to volunteer; please don't. 

Answer the questions. 

THE WITNESS: Yes, sir. 

A I'm looking for the one — 

Dr. Pratt-Thomas; in the middle. 
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McAllister-Direct/Merritt 
Q Where was Dr. Pratt-Thomas? 

A Medical College of South Carolina. 

Q That was Helen Pratt-Thomas? 

A Yes. 

Q What was Dr. Pratt-Thomas doing? 

A The reason I'm showing her here — 

THE COURT: Sustained. 

Q What was the research that 
Dr. Pratt-Thomas was doing? 

A She was a participant in the pathologic 
anatomic study. 

Q And what was she doing in that regard? 

A She was carrying out the analysis of the 
tissues that were provided to her. 

Q And doing what with those tissues? 

A Seeing if cancer was — seeing the 
progression of cancer in those tissues. 

Q These are cellular — 

A Cellular tissues from the human lungs. 

Q Taken from autopsies? 

A Taken from autopsies, yes. 

Q Next page. 

A Fred Stare, Harvard University. 

THE COURT: Sustained. 
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Q Where was Dr. Stare working? 

A At Harvard University. 

Q And what was he doing? 

A He was attempting to produce cancer in 
animals by injecting into their bloodstream 
solutions of cigarette tars. 

Q And what was he trying to accomplish by 
putting solutions of cigarette tar in the 
bloodstreams of animals? 

A Hoping to be able to produce lung cancers 
in those animals. 

Q Okay. Next page. 

A Dr. Warner — I'm sorry. Wrong one. 

Dr. Wender. My mistake. 

Q Before we go to Dr. Wender, what was 
Dr. Warner doing? 

A Also a participant in the pathologic 
anatomic study. 

Q Dr. Wender. Where was he working? 

A He was at the University of Oklahoma 
Research Institute. 

Q What was he doing? 

A He was working on the possible 
involvement of compounds in cigarettes that might 
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be cocarcinogens, they're called. Scientifically, 
they're known as compounds that may assist in the 
formation of cancer but not themselves be directly 
responsible for cancer. In other words, cigarette 
smoke might contain a cocarcinogen. 

Q And in the 1950's, what was the 
significance of research into cocarcinogenesis? 

A It was realized that sometimes you 
cannot — most times you cannot form a tumor from 
one chemical compound. It takes either two events 
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or two chemicals to be able to produce them. And 
that's the concept of cocarcinogenesis. 

Q And did anybody know in the 1950's 
whether cigarette smoke, if it were involved in 
causation, was directly — 

THE COURT: Sustained as to form. 

Q — or cocarcinogen? 

THE COURT: I note you rising. 

MR. FINZ: Thank you. Judge. 

MR. MERRITT: We can take that down. 

Q Did CTR, Dr. McAllister, continue 
supporting research into lung cancer throughout the 
period we're talking about, which is 1969? 

A They did. 
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Q Dr. McAllister, I want you to assume that 
Dr. Elizabeth Whelan has testified that the TIRC 
did not do any direct research in the area of lung 
cancer and that tIRC's research intended to divert 
attention away from the main problem, which was 
lung cancer. 

Would you agree with that statement? 

A I'd have to respectfully disagree with 
the statement. I think I've shown that. 

Q Did the research you have described that 
CTR supported, not just the examples you gave but 
the research from the program in 1950's on lung 
cancer, did it prove that smoking caused lung 
cancer? 

A No. 

Q Did it provide evidence that smoking 
caused lung cancer? 

A It did. 

MR. FINZ: Objection. 

Your Honor, I'm going to object to 
all of this. 

THE COURT: Both are sustained, 
without a foundation. 

I would like both "evidence" defined 
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and "proof" defined. 

Q You have been a research scientist; is 
that correct? 

A Yes. 

Q And you are familiar with the scientific 
literature? 

A Yes. 

Q Is there, in the scientific literature 
and in the practice of research scientists, a 
difference between evidence and proof? Just yes or 
no. 

A Yes. 

Q What is that difference? 

A The difference is that evidence may 
support or not support a hypothesis — 

MR. FINZ: May we step up a moment, 
please. Judge? Excuse me. 

(Discussion at the bench off the 
record.) 

THE COURT: We will excuse the jury. 

(Jury leaves the courtroom.) 
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THE COURT: Go ahead. Doctor. 

I want this comment on your objection 
at the bench on the record. 
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(Witness leaves courtroom.) 

MR. FINZ: Thank you. If your Honor 
please, I would respectfully object to 
any question addressing causation. We 
claim absolute surprise. 

First of all, when this he witness 
was going to testify as to causation, 
there has been no 3101 (D) submitted to 

us to alert us. There's a violation of 
the rules, clearly. Certainly, he should 
be precluded from going into any area of 
causation under those circumstances. 

MR. MERRITT: Your Honor, his 
testimony — what his expert disclosure 
said was he was going to describe the 
CTR — 

THE COURT: What volume is it? 

MR. MERRITT: I don't know, your 
Honor. 

THE COURT: Does anybody know the 
volume where his 3101 (D) is? 

MR. MERRITT: Let me just finish — 

THE COURT: Can somebody answer my 
question? 
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MR. LONDON: I don't know, your 
Honor. 

MS. STEVENS: Your Honor, they're 
alphabetical. 

THE COURT: Yes. 

MR. MERRITT: He is trying to explain 
why CTR's grant program did what it did. 
He's trying to present our defense on 
this particular subject. 

This cannot be done in the abstract; 
it has to include some discussion about 
why scientists do one thing and not 
another; why CTR continued supporting 
research in particular areas after 
particular results and studies were in. 

It simply — 

THE COURT: Counsel, is it in the 
3101 (D)? 

MR. MERRITT: Yes. 

THE COURT: It doesn't give me an 
answer, specifically, to the question 
of — 

MR. MERRITT: Your Honor, at the 
bottom of page 3: 
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"The research supported by CTR grants 
and aid, including early epidemiology 
studies, animal inhalation experiments 
and basic scientific research at the" — 

THE COURT: No one's stopping any of 
that. 
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MR. MERRITT: — "has generally 

reflected the evolving focus in 
biomedical research as a whole and has 
been necessary to increase — been 
necessary to increase the understanding 
of the relationship between smoking and 
health." 

He cannot give that testimony unless 
he can explain — 

THE COURT: But you never said that. 
You never said that. You never said he 
was going to testify as to medical 
causation of lung cancer or scientific, 
to be more precise. 

MR. MERRITT: All I'd really asked 
him to do is explain what the difference 
is between proof and evidence. 

THE COURT: Well, that wasn't the 
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way — No, that wasn't the question. I 
allowed that. I asked for that. That's 
not what we're talking about. 

MR. MERRITT: Well, your Honor — 

THE COURT: It's not here. 

MR. MERRITT: No, it is here, your 
Honor. If the results of the studies 
that he has described — he's going to 
identify a number of studies where the 
results were evidence of lung cancer. If 
those results are proof of lung cancer, 
then there's no explanation why CTR 
continued to support research in those 
areas. The only reason why that 
continued effort on the part of CTR makes 
any sense and can be even remotely 
comprehensible to the jury is if they 
understand that while this is evidence, 
it is not proof. 

THE COURT: I do not disagree with 
one word you said. 

None of that has to do with the 
plaintiffs' objection, which is that he 
has not been promulgated as an expert in 
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causation; aside from the fact that the 
question was not framed in what we call 
proper usage in New York; but that I can 
deal with separately. 

I am going to allow it, over 
plaintiffs' objection, and I wish to note 
for the record that were I trying to do 
what the previous motion for a mistrial 
implies that I was trying to do, I would 
not rule the way I have. 

You may bring in the jury. 

What do you want to say? 

MR. LONDON: Your Honor, one other 
point. We had moved in limine — 

THE COURT: That's right. When you 
did that, I just want to state for the 
record, I advised the defendants 
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specifically that my review of their 
3101 (D) notices do not include very much 

in the way of testimony. It is the 
generic kind of stuff that does not 
pinpoint anything, and I noted that for 
the record. 

However, in the interest of justice, 
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I am going to allow this question. 

MR. MERRITT: Your Honor, I would 
also just say, for the record, that in 
his expert disclosure statement on page 
4, it states that: "Dr. McAllister may 
also comment upon the opinions expressed 
by other witnesses in this case and the 
evidence upon which they relied." 

THE COURT: And that is what I told 
you was insufficient. 

MR. MERRITT: Well, Judge — 

THE COURT: That's precisely what I 
said to you well before trial. 

MR. MERRITT: Judge, I also just 
would note for the record that no 
objection to this statement was ever 
filed by the plaintiff. 

THE COURT: There were comments by 
the Court in the open environment about 
my review. If you don't think that's an 
objection, you're in the wrong place. 

You get the jury. You get the 
witness. 

(Jury enters the courtroom.) 
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(Witness resumes the stand.) 

Q Dr. McAllister, we were talking before 
the break, about the difference between evidence 
and proof. Could you explain the difference 
between evidence and proof. 

MR. FINZ: Excuse me. Judge. 

Objection. 

THE COURT: Again, I told you in the 
break, I told you about the form of the 
question: I don't want his opinion; I 

want what the generally-accepted 
scientific definition is. 

Q Dr. McAllister, in terms of what was 
generally-accepted scientific opinion in the 1950's 
and the 1960's, is there a difference between 
evidence and proof? 

A Yes. 

Q And would you explain what that 
difference is. 

A Proof describes that point in time where 
an individual feels that evidence has mounted to 
the point where they're convinced that it 
constitutes proof. 

Evidence supports or — evidence supports 
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that proof or evidence points away from a proof 
decision. But the evidence describes — the facts 
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are the facts; it simply depends at what point an 
individual decides that there are enough facts — 

THE COURT: We're not asking you 
about individuals; we're asking you, at 
what point — 

Everything was fine until you got — 
I'm sorry for interrupting, but I'm going 
to. No one is asking about individual 
opinions here. The framework is 
generally-accepted scientific. At what 
point is it that there is general — 
pardon the paraphrase — what point does 
the evidence amount to generally-accepted 
scientific proof? 

THE WITNESS: The problem, your 
Honor, is "generally accepted." 

THE COURT: Well, that's our 
standard. I'm sorry about that standard; 
but that's a standard in law. 

THE WITNESS: Let me see if I 
understand the question then. 

When have 51 percent of scientists — 
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THE COURT: I'm not defining "general 
acceptance" by numerical count. I think 
that would be somewhat improper. 

We're asking your opinion of when 
proof becomes — when it becomes — when 
evidence becomes generally-accepted 
scientific proof. 

Is that a fair framework, counsel? 

MR. MERRITT: If the witness can 
answer that. 

THE WITNESS: I'll try. 

Without using numeric things, I'd 
say: When the majority of scientists 

accept that. 

Is that okay? 

Q Now, was there evidence that came out of 
research, supported by CTR in the 1950's, relating 
to smoking and lung cancer that was evidence that 
smoking caused lung cancer? 

A Yes, indeed. 

Q Can you give us a few examples? Maybe 
just among the ones that we talked about a few 
minutes ago before the break. 

A Okay. I don't think we need that 
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(indicating.) 

Q We don't need that (indicating.) 

A I've already mentioned that Dr. Bock 
reproduced the skin painting study. That was — 
that's definitely evidence that the skin painting 
study was not a fluke; something's going on there. 

Dr. Pratt-Thomas who was up there, she 
did some studies on autopsies of people who had 
died of various diseases; and for those that had 
died of lung cancer, smokers had more of the 
precancerous lesions. 

Cancer is a multi-stage disease, and it's 
not simply you don't have cancer and suddenly you 
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do. It goes through a whole series of progressive 
stages. 

What she found was there were many more 
of what they call preneoplastic, that is, 
precancerous diseases — I'm sorry, precancerous 
cells in the lungs of smokers and nonsmokers. 

THE COURT: I'm sorry. I missed the 
year of that. 

THE WITNESS: I think that was in 
'60 — I think her publication was in, 
maybe, very early '60's; possibly even 
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late '50's. 

Q Was there another example. Can you give 
us one, say, in the animal area? 

A Dr. Warner was a person who also found — 
he also found increase in cancer in smokers. 

In the animal area, besides that, there 
were no successful animal models. 

MR. FINZ: Excuse me. May we have a 
year on that Dr. Warner, please? 

THE COURT: If he doesn't, you can. 

Q What about Dr. Leuchtenberger; that was 
one of the people that you described. Could her 
results be deemed as evidence that smoking causes 
lung cancer? 

A The Surgeon General did. 

Dr. Leuchtenberger, the Swiss lady, had a colony of 
mice which was known to be able to get cancer, and 
she exposed them to cigarette smoke and found that 
those animals did, in fact, have a higher incidence 
of those, as we talked about, precancerous lesions. 

Unfortunately, none went on to lung 
cancer; so it was not successful as an animal 
model. But, still, it was evidence that cigarette 
smoke induced changes that eventually led to lung 
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cancer. At least it went part way. 

Q Well, if you have the results that you've 
mentioned, the Pratt-Thomas result, the 
Leuchtenberger results; Bock replicating the mouse 
studies, why isn't that enough to consider that 
smoking causes lung cancer? 

MR. FINZ: Objection. 

THE COURT: Form, form. 

Q Let me confine it to the view of the SAB. 
Why did not the SAB consider that sufficient — 

THE COURT: Sustained. 

MR. FINZ: Objection. 

THE COURT: "Generally accepted in 
the scientific community." 

Q In terms of generally accepted scientific 
standards in the 1950's and 1960's, why are those 
three results that you've just described not 
sufficient to constitute proof? 

Go ahead. 

A For some people, it was. For instance, 
the Surgeon — 

THE COURT: No, no. 

A For some scientists — 

THE COURT: I'm sorry. Please 
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McAllister-Direct/Merritt 
approach. 

By the way, that answer is stricken. 

(Discussion at the bench off the 
record.) 

Q Dr. McAllister, was there evidence after 
these studies that would suggest that smoking did 
not cause lung cancer? 

A No. 

MR. FINZ: I'm going to object to 
that, your Honor; once again, based upon 
your Honor's ruling. 

(Discussion at the bench off the 
record.) 

THE COURT: Okay. Let's go. 

Q Dr. McAllister, were there gaps in 
knowledge relating to the issue of lung cancer — 
smoking and lung cancer that were not answered by 
existing research — let me finish my question — 
in the 1950's and '60's — 

MR. FINZ: I really wanted to 
withdraw my objection on the record, your 
Honor. 

THE COURT: So indicated. Now, start 
the next one. 
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Q Were there gaps of knowledge that were 
not answered by the results of research that was — 

THE COURT: Give me a date. 

MR. MERRITT: Pardon? 

THE COURT: Give me a date. 

Q Let's say as of the end of the 1950's? 

A Yes, sir. 

Q And what were those gaps of knowledge? 

A Primarily — 

THE COURT: Again, generally 
accepted. 

Q In the generally accepted scientific 
community, what were the gaps in knowledge? 

A There were zero animal models. Not just 
generally accepted. There had never been an animal 
model of lung cancer produced in spite of the fact 
we were using animals that icily got lung cancer. 

Q How did we know that they got lung 
cancer? 

A You could put methylcholanthrene in the 
lungs. You select the strains in order they can 
get lung cancer. You obviously wouldn't start this 
experiment with an animal you know couldn't get 
lung cancer. You start with a strain of animal you 
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know can get lung cancer. Then no matter what you 
do, what people were able to do, there was no 
evidence of any cancer in the animal's lungs. 

Q What about — did CTR support scientists 
who were attempting to produce lung cancer in the 
lungs of animals? 

A Oh, absolutely. Lots of them. 

Q In terms of our time period, 1964 to 
1969, did CTR, during that entire period of time. 
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support scientists? 

A Yes. 

Q Can you give if us an examples? 

A We already went over many of those people 
who were trying to induce cancer through exposure 
of animals to cigarette smoke. 

Q Was CTR the only organization that was 
supporting researchers who were trying to get — 
produce lung cancer in animals with cigarette 
smoking? 

MR. FINZ: Objection. 

THE COURT: Sustained. 

Q Do you know from your review of the 
scientific — 

THE COURT: Who, if anybody, other 
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than the CTR, was engaged in a similar 
type of research? 

THE WITNESS: The National Cancer 
Institute and the American Cancer 
Society. 

Q And based on your review — 

THE COURT: Again, give me years. 

Q Based on your review of published 
literature, up to and including the first six 
months of 1969, did anybody produce lung cancer in 
the lungs of an experimental animal with cigarette 
smoke? 

MR. FINZ: Objection. 

No foundation. Judge. 

THE COURT: I'll allow it. 

A No. Zero. There's no evidence. 

Q Was there any cancer causing chemical 
known to us in the 1950's and '60's that if put 
into the lungs of a susceptible laboratory animal 
would not produce lung cancer, other than — 

THE COURT: Stop leading. 

Q And how did these results that these 
people got with smoke and experimental animals, how 
did that compare with tests that people had done 
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with other kinds of carcinogens in laboratory 
animals? 

A It's relatively a simple matter to 
produce cancer in the lungs of animals with known 
carcinogens, like methylcholanthrene and other 
compounds; but none of those compounds were in 
cigarette smoke. 

MR. FINZ: I move to strike the 
latter portion of that answer. 

THE COURT: Sustained. Stricken. 

Q When you say it was relatively easy to 
produce lung cancer in the lungs of experimental 
animals with these other things, like 
methylcholanthrene — 

MR. FINZ: Objection. 

Q How do you know that? 

A It's just part of the scientific body of 
literature. I mean, we all know that. 

MR. FINZ: Objection as to what "we 
all know." 
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THE WITNESS: All scientists know. 

I'm sorry. 

MR. FINZ: I object to that 
statement. 
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THE COURT: I'll allow it. 

Q What was another gap in knowledge that 
existed in the 1950's and the 1960's — let's go up 
to the '64 Surgeon General's Report — other than 
the fact that they couldn't get their laboratory 
animals to get lung cancer with smoking? 

A It's the annoying question of why 
90 percent of even heavy smokers don't get lung 
cancer. 

MR. FINZ: Object to that. Judge. 

THE COURT: Sustained. 

I would like testimony as to where 
that statement comes from; with 
definitions of "heavy smokers." 

Q Have you — 

THE COURT: How would you define 
"Heavy smoker"? 

THE WITNESS: Most — 

THE COURT: No. How have you, in 
your answer, defined "heavy smoker"? 

THE WITNESS: More than a pack a day. 

THE COURT: Where do you get that 
number from? What search? 

THE WITNESS: There are several 
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reviews that have reviewed that 
literature. 

THE COURT: Example? 

THE WITNESS: There was one done by 
Dr. Kirk Harris at the NCI in a book he 
wrote on cancer — carcinogenesis. 

THE COURT: When? 

THE WITNESS: The book came out in 
'94 or '5. The studies, of course, were 
done very long ago. But this was in a 
survey. 

THE COURT: When were the studies 
done? 

THE WITNESS: The studies had been 
done all the way back through the '50s. 

THE COURT: Go ahead. 

Q And what type of research — what, if 
any, did CTR do in an attempt to shed some light on 
that particular fact? 

A They tried to investigate — you're 
talking about, now, the 90 percent. 

Q The fact that 90 percent of smokers don't 
get lung cancer. 

A They, again, were looking for possibly 
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constitutional differences between smokers and 
nonsmokers. The possibility of a genetic 
susceptibility link, maybe that certain people — 
that most people were predisposed not to get lung 
cancer in spite of smoking cigarettes. 
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So there was a large genetic component to 
that study. 

Q In terms of the five types of research 
that you discussed earlier that were on the chart, 
which prong of those five prongs would relate to 
that kind of research? 

A That would be a population study. 

Q Did the SAB themselves, as a group, ever 
express their view on what the state of science 
was — 

THE COURT: Sustained. Oh, no. I'll 
allow that. 

Q Did they ever state their own opinion on 
what the state of science was as they — as a 
group, meaning the SAB as a group? 

A The Scientific Advisory Board? 

Q Yes. 

A Yes they did. 

Q When was that? 
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A They did that in the 60's. 

Q And in what context? 

A They prepared a memo to the Tobacco 
Industry Research Committee, their sponsor, on 
their views at that time. 

THE COURT: Were these a collection 
of individual views or were these views 
generally accepted? 

THE WITNESS: It was a report, sir, 
that was done by — 

THE COURT: I'll have a conference 
about this. 

MR. MERRITT: Your Honor, this is 
only offered for notice. 

THE COURT: What? 

MR. MERRITT: This is only offered 
for notice, notice to TIRC. 

(Discussion at the bench off the 
record.) 

THE COURT: This next statement is 
coming in on the issue of notice only. 
Notice to only TIRC. 

Q Dr. McAllister, is that report contained 
in the SAB minutes? 


A 

Q 

A 

Q 

it there? 
A 
Q 

please. 

A 

Q 

A 


Q 
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Yes, it is. 

Exhibit 5087. Could you — 

Yes . 

— turn to that — 158. Have you found 

I'm almost there. 158. I have it. 

Could we project that up on the screen, 

I actually have 157 on my screen. 

Oh, is this the front page of the report? 
Yes, sir, it is. 

MR. MERRITT: Okay. Could we project 
that up behind the witness? Can we put 
it up on the screen. This document is in 
evidence. 

(Cont'g) Is this the report that you're 
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talking about? 

A Yes. 

Q Can you just read the title? 

A Report by the Scientific Advisory Board 
to the Tobacco Industry Research Committee. 

Q And do the minutes, do they reveal that 
this was a report of the entire board? 

A That's correct. 
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Q Okay. Now, what passage is it where the 
current state of smoking and health science is 
discussed? 

A That's actually on the next page. 

Q Can we turn to the next page. Can you 
identify of the passage? 

A It's in the third paragraph, beginning: 
"Even though it must be admitted" — 

Q Could you reread that, please? 

A "Perhaps the most significant development 
has been the general recognition that we do not yet 
have the answers: That an association between the 
extent of tobacco use and the incidence of lung 
cancer does not prove a causal relationship, that 
experimental verification is essential and that 
there are a number of other factors which need to 
be considered. Today, instead of letting the 
problem rest with the statement that to smoke in 
excess of two packs of cigarettes per day results 
in a ten-fold increase in the risk of lung cancer, 
there is general interest in the 90 percent of 
heavy smokers who escape the disease despite heavy 
smoking." 

MR. MERRITT: Okay. Take that down. 
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Q (Cont'g) Now, Dr. McAllister, looking at 
the SAB research program as a whole over the 
fifteen years from the beginning in 1954 until 
1969, how much money was spent by TIRC in grants to 
researchers? 

A About seventeen million dollars. A 
little more. 

Q It's hard to know what that amounts to in 
today's dollars. 

Were you aware of what other agencies 
were spending in the 1950's and '60's? 

A Yes. The National Cancer Institute 
itself, part of the NIH, its figures show that it 
was spending, at that time period, on the average 2 
to 3 million a year. 

Q And that was on all cancer? 

A All cancers, yes. 

Q How many researchers were supported by 
TIRC — 

THE COURT: We already had that, I 
thought. 

MR. MERRITT: No, I don't believe so. 

THE COURT: Okay. 

Q How many researchers were supported by 
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TIRC and CTR during this period? 
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A About 250. 

Q And where were these people working — 

A They're at — 

Q Give us some examples of the institutions 
where they were? 

A Harvard; Princeton; Yale; Columbia; Mayo 
Clinic; Stanford; University of California-Berkley; 
Columbia here in New York. Obviously, you know 
about the Buffalo group. And we have 
Sloan-Kettering; Mount Sinai. All the research 
institutions here. 

Q Did these researchers publish articles in 
the scientific literature? 

A Yes. 

Q How many articles were published in the 
scientific literature? 

A About 800. 

Q Did that represent a significant 
contribution to — 

MR. FINZ: Objection. 

THE COURT: Sustained. I note you're 
rising. 

Q Were CTR researchers during this period 
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McAllister-Direct/Merritt 
supported only by CTR? 

A No. They typically — 

MR. FINZ: Objection. Excuse me. 

Objection. 

THE COURT: Sustained. 

Q In your experience as a researcher in 
this period, do researchers typically only have 
support from one particular source? 

MR. FINZ: Objection. 

THE COURT: I'll allow that. 

A No, it's quite common to have multiple 
sources of support for a single project. 

Q And if somebody has support from two 
different agencies, what does that signify? 

A It simply indicates that the project was 
of enough interest and value that two agencies 
considered it was worth supporting. 

Q And were the majority of CTR researchers 
during this period also supported by grants from 
other agencies? 

A Yes. 

MR. FINZ: Objection. 

THE COURT: Counsel, sustained. 

Strike it. 
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McAllister-Direct/Merritt 
Q What was CTR's policy towards publication 
by researchers of their results in the 1950's and 

' 60 's. 


MR. FINZ: Objection. 

THE COURT: Was there a policy 
written somewhere. 


8 THE WITNESS: You're asking me sir? 


9 


Yes, sir. 

10 

Q 

Where was the policy written. 

11 

A 

In all of the annual reports. 

12 

Q 

And what was that policy? 

13 

A 

The policy was to encourage the 
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investigators to publish their results when it was 
deemed appropriate. When it was deemed publish 
able. 

THE COURT: When it was deemed 
appropriate — 

THE WITNESS: I'm sorry. I misspoke. 

THE COURT: That's an open-ended 
thing. 

THE WITNESS: I misspoke. 

Q Dr. McAllister, in addition to supporting 
research by giving grants to researchers, did CTR 
also sponsor scientific or medical conferences? 
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A Yes, they did. 

Q And were these usually sponsored in 
conjunction with other organizations? 

A Typically. 

Q Is there, for example, a New York-based 
scientific organization that CTR supported 
research — or sponsored a conference with? 

THE COURT: Is that an objection? 

You're rising. 

MR. FINZ: Yes, your Honor. I'll 
object. 

THE COURT: Sustained on multiple 
grounds. 

MR. FINZ: Thank you. 

THE COURT: Stop leading the witness. 
You did it in your last series of 
questions. I have not stopped you. But 
since there's an objection, I'm now doing 
so. 

Q Dr. McAllister, could you give us an 
example of CTR-provided support to a scientific 
conference? Just an example, say, from our period, 
from the 1960's. 

A The New York Academy of Sciences 

5294 
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sponsored various conferences, and CTR sponsored, 
through the New York Academy of Science — 

MR. FINZ: Excuse me. Judge. We have 
to approach on this. 

(Discussion at the bench off the 
record.) 

Q Dr. McAllister, could you tell us briefly 
about an example of a conference that CTR supported 
of a scientific organization? 

A It was the New York Academy of Sciences. 
It was a conference on the effects of nicotine on 
the central nervous system; effects of nicotine on 
the brain. 

THE COURT: The year? 

THE WITNESS: 1960 — mid-sixties. 

Q The effect of nicotine on the central 
nervous system. Is that related at all to the 
medical issue of addiction? 

A Yes, sir, it is. 

Q Were the results of the proceedings from 

that conference published? 

A Yes, sir. 

Q Now, I want to refer you briefly to the 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1964 Surgeon General's Report and the blue ribbon 
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committee that prepared it. 

A Yes, sir. 

Q Was there any contact between that 
committee and TIRC? 

A Substantial. 

Q And what was the nature of that contact? 

A The Committee requested much information 

about smoking and health research, and CTR 
responded by supplying answers to those questions. 

Q And when was that? 

A Mostly — 

Q Time frame? 

A 1963. Before the — 

Q Did CTR maintain a record of that 
correspondence with the Surgeon General's 
committee? 

A It did. 

Q And what did that record consist of? 

A It was copies of letters that had been 
exchanged between the Surgeon General's Advisory 
Committee and people at CTR. 

Q And they were kept in a correspondence 

file? 

A Yes. 
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Q And was that file kept in the ordinary 
course of CTR's business? 

A It was routine. 

Q And was it was it the regular routine and 
habitual practice of CTR to keep that file? 

A Yes. 

Q And were those documents relied upon by 

CTR? 

A Yes. 

Q Let me show you Exhibit 5098. Do you 

recognize that document? 

A These are copies of those letters. I 
don't know if it's all but most. 

MR. MERRITT: I would move into 
evidence Exhibit 5098. 

MR. FINZ: We would object to this, 
your Honor. 

THE COURT: We'll deal with it after 
lunch. 

Have a nice lunch, everybody. 

(Luncheon recess, after which Esther 
Spielman relieved Mark L. Bowin as 
Official Court Reporter.) 

(Continued on the following page.) 
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2 MR. MERRITT: Before court began this 

3 morning, there was an objection to one of 
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the exhibits that was going to be offered 
through the doctor's testimony was the 
letter from Paul Kahn who was the Chairman 
of the Tobacco Industry Research Committee 
to Judge Barnes of the Department of 
Justice. 

The letter was in response to a 
letter from Judge Barnes to Paul Kahn 
requesting information regarding the 
committee's pledge of aid and assistance 
to research, evident to all efforts of 
tobacco faith. 

It goes on to say: 

"I would appreciate receiving as many 
details on the Committee's plans as you 
may care to disclose at this time." 

The letter is dated January 21st, 

1954 . 

In response his letter on January 26, 
1954, Kahn wrote to Judge Barnes and 
acknowledged receipt of this letter and 
appreciated his interest he was taking in 
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this matter and wished to assure him of 
his desire on behest of the TIRC to keep 
the Justice Department informed of all 
phases of the research and invited 
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to come down and meet with the TIRC. 

I believe that this evidence is 
relevant to a primary issue in this case 
which is the claim of conspiracy. 

Plaintiffs have alleged a conspiracy 
on behalf of all of the defendants to 
engage in a fraud, a fraudulent 
concealment through CTR, TIRC. 

We believe that this is evidence 
showing that there was no intent on behalf 
of TIRC for, or certainly its members, 
such as Paul Kahn to engage in such a 
conspiracy. 

And this is evidence that the 
statements and purposes of the TIRC was 
being made known to the 
Justice Department. 

We believe that is evidence that the 
jury can take on the issue of intent to 
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commit a fraud. 

I believe it's certainly as much 
evidence as the document that plaintiffs 
intend to offer which is simply a meeting 
of general counsel of various defendants 
on October 18th, 1986. That purportedly 
is being offered as evidence that there 
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was a conspiracy. 

Certainly an offer to meet with the 
Justice Department and TIRC is likewise 
evidence that there was not. 

And we think it goes to the issue of 
intent. And we would like to offer that. 
Judge. 

THE COURT: Counsel, there is so much 
wrong with that document being entered 
into evidence that it is — it boggles the 
mind that there is a serious attempt to 
make such an offer. So let me state the 
ways — it is not relevant or appropriate 
as evidence. 

Number one, it is not anything close 
to the traditional shop book rule. Number 
two, the Justice Department is unless 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


5300 

Proceedings 

there is some information that I'm unaware 
is concerned with antitrust issues 
although we don't know it from either 
letter yet, but I have precluded 
professional activities, lobbying 
activities, on behalf of all sides as 
being irrelevant. 

Certainly this fits into the 
category. And I think I have explained it 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



There are more reasons. 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


sufficiently. 

Although this is a business record, 
there is no inherent reliability to the — 
the statement is self-serving which is a 
phrase I do not like to use and of no — 

All right. Is there anything else 
you wish to say? 

MR. SHEFFLER: Yes, your Honor. Can 
I attach — THE COURT: Counsel, if it's 
on this topic, you will give it to me in 
writing. 

MR. SHEFFLER: All I want to know is 
if I could attach it to the court 
exhibit? 

THE COURT: It's part of all the 
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items marked as a court exhibit. 

MR. SHEFFLER: The letter from the 
justice, I would like to also enter. 

MR. MERRITT: At the time we broke 
for lunch there was a proffer or an 
admission of a set of correspondence 
relating to correspondence between TIRC 
and the Surgeon General's Committee, and 
the Court had not ruled on that. 

Could we have a ruling on that? 

THE COURT: I don't remember. Was 
there an issue on that? 
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MR. LONDON: Could I see that? 

THE COURT: By the way, this also is 
not a business record by any stretch of 
the imagination. 

MR. MERRITT: Your Honor, with all 
due respect, I think it is. It was a file 
of correspondence that was kept by CTR, as 
the witness testified in the ordinary 
course of its business. 

It was a routine practice to do 
that. It was kept correspondence — 

THE COURT: Counsel, that doesn't 
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establish — routine practice does not 
establish that you respond to letters is 
not the traditional shop book rule. 

MR. MERRITT: Your Honor, the only 
record that CTR keeps of having provided 
information in response to a governmental 
request is the — 

THE COURT: Counsel, we lay ground 
rules and the ground rules seem to not 
apply to TIRC and I'm not sure why. 

MR. MERRITT: I agree to that 
statement, but yet to this particular 
document, it seems to me that the 
foundation is quite clear that all of the 
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elements of a business record have been 
kept. 

It's not an entry of a ledger book. 
I'm not saying it was. But that's the way 
that businesses keep records of their 
correspondence. 

THE COURT: That doesn't make it a 
business record. A case is Kelly versus 
Wasserman. What you have not elicited 
through your witness is the business 
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purpose for that. 

MR. MERRITT: Well, he said that the 
business purpose was that CTR lied in 
knowing the information provided. 

THE COURT: Which one are we talking 
about here now? 

Where is Mr. Finz? 

MR. LONDON: I think he's coming 
across the street. I left him in the 
lobby over there. 

THE COURT: I'm not sure about which 
one we're talking about. 

MR. MERRITT: It's there. And the 
cover letter is the cover page is not part 
of it. That could be taken off. 

It's simply our correspondence file 
for correspondence with the 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



19 Surgeon General copies of correspondence. 

20 And it's not offered for the truth of any 

21 of the matters in there. It's offered 

22 simply as verbal acts — 

23 THE COURT: I don't understand what 

24 the relevance of all of this is. Maybe 

25 somebody could explain to me. 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


5304 

Proceedings 

MR. MERRITT: Your Honor, the Frank 
statement which has been described as a 
fraud by numerous witnesses say we will 
cooperate with public health agencies; we 
will cooperate with the people in the 
government who are responsible for public 
health. That has been called essentially 
a lie. 

THE COURT: Has that been called — 

MR. MERRITT: We would like to show 
that we have been cooperative. 

THE COURT: Was that called a lie? 

MR. MANSFIELD: Yes. 

MR. FINZ: She was directed by the 
Court not to call it a lie. 

THE COURT: What did you do? 

MR. SHEFFLER: You said oh, no, no. 
It's responsible. 

I can read it to you. 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



21 THE COURT: You better give it to 

22 me. 

23 MR. RANDLES: Mr. Finz also said 

24 Frank's statement is a lie. 

25 MR. LONDON: Self-serving. 
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MR. SHEFFLER: Here it is. 

THE COURT: Just give it to me. Just 
give it to me. 

MR. QUIGLEY: What page? Give him a 
hard copy. 

MR. SHEFFLER: This is the first 
statement that Frank's copy goes on. 

What I mean that's the Frank 
statement. 

THE COURT: Yes, I have this Frank 
statement. 

MR. SHEFFLER: And she's saying it's 
a lie. It's an absolute lie. It's a 
complete misrepresentation of facts. It 
was an attempt to conceal the facts. 

I mean that's what we're responding 
to the idea that this is a lie. Judge, 
it's all about she claims it's a lie. 

Can't we show that she lied. 

MR. LONDON: None of the letters 
counter that. These are self-serving 
letters. 
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25 or 30 years ago. They show when the 
surgery general asked us letters of 
smoking health, we showed them letters of 
smoking health. And the provisions of 
assistance to the Surgeon General was 
acknowledged by the Surgeon General. 

MR. LONDON: I don't see letters of 
the Surgeon General. 

MR. MERRITT: The letters were for 
the most part of Mr. Hammill who was chief 
staff of the committee. 

MR. LONDON: Number one, two, three, 

I have yet to see Mr. Hammill. Three, 
four, five. They're not — no. 

MS. STRAUB: It's with the 
national — 

MR. MERRITT: We are offering this 
correspondence. 

THE COURT: The entire file? 

MR. MERRITT: We are offering the 
probably 20, 25 letters that comprise it. 

If you look at any individual letter, 
you don't get a sense of their 
cooperation. We were a major — I know 
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this does not coincide with your views of 
CTR. 

THE COURT: Wait a minute. Wait a 
minute. Counsel, let us stop. What do 
you mean it does not coincide with my 
views? 

MR. MERRITT: Well, your Honor, I 
get — and I do say it with all due 
respect — I do think your Honor has some 
views of TIRC which are not consistent 
with my views of TIRC. 

THE COURT: I have no views of TIRC. 

I have views of laws of evidence. Let us 
not confuse the two. I do have views. 

I do not like to have words thrown in the 
air without grounds. But that does not 
mean I have views about TIRC. 

I don't know what you're talking 
about. I am talking about evidence rules, 
and we should comply with evidence rules. 
That's what we're trying to discover. 

You better bring the jury back for a 
minute. 

MR. MERRITT: Your Honor, nobody — 
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THE COURT: What are you objecting to 
in these letters? 

MR. LONDON: Relevance, your Honor. 
They're — 

THE COURT: The entire one? 

MR. LONDON: I'm up to number eight. 
There are far more than five. They're 
self-serving. They're irrelevant. 

THE COURT: Well, there is a claim 
here that you had a witness who called 
these — the entire statement and each and 
every part thereof a lie. 

Now, either you will agree with that 
statement or you don't agree with that 
statement before we go further? 

MR. LONDON: You're referring to the 
Frank statement or whether I agree with 
it? 

THE COURT: That's the basis or 
otherwise it clearly would not be any 
evidence of any relationship or any 
meaningful thing for this jury. 

MR. LONDON: There is nothing in 
here. I'm up to number 14 concerning the 


1 


5309 

Proceedings 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Frank statement of whether it's a lie. 

MR. MERRITT: Maybe you're looking at 
the — 

THE COURT: You're not helping me, 

Mr. London. 

MR. MERRITT: That's the copy. 

MR. FINZ: Excuse me just for a 
second, your Honor. 

THE COURT: And, by the way, on the 
record, Mr. Merritt: I would really ask 
you to avoid the kind of comments that you 
made to this Court about my opinions about 
CTR. 

I really think that you are 
prejudicing this record by that, because I 
have never by statement, implication or 
anything else made that indication and in 
fact, I don't. 

Now, don't confuse the law with CTR. 

MR. MERRITT: Your Honor, could I 
just explain why I said that statement? 

THE COURT: I don't think your 
explanation is in order or relevant. It 
is outrageous. 
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MR. MERRITT: Well, I do this — 
THE COURT: It is totally 
outrageous. 
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MR. MERRITT: Judge, if I can say in 
my defense that I meant no disrespect for 
the judge. 

THE COURT: It is not a question of 
disrespect. It's — I have conducted a 
fair trial. I asked three questions of a 
witness that through past history at a 
bench conference goes all over the water 
mark and I did it to Whelan to — 

MR. MERRITT: With all due respect 
Dr. Whelan was allowed to give innumerable 
unresponsive answers. 

There were times innumerable 
questions were asked and he was not 
allowed to answer them. 

THE COURT: That's not the same. I 
curtailed Dr. Whelan. This is unfair. 
Every statement in every case is 
prejudicial to the opposite side. 

Otherwise it doesn't belong in a trial. 

Now, that should not be confused with 
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the law of evidence. I have no opinion of 
your client. I don't know who they are. 

I never heard of them before. This trial 
was assigned to me. 

And I resent strongly any implication 
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that I have feelings about CTR. I want 
the record to be clear. And you have no 
right unless you support it, and don't do 
it now in a statement, and I'll make it 
part of the file, and I will respond to it 
as appropriate. 

But you have no business cluttering 
the record with unsubstantiated statements 
when I believe that there is evidence 
problems not CTR problems. 

MR. MERRITT: May I have a ruling on 
this document? 

Are you still objecting to this? 

THE COURT: All right. Have you 
reviewed these documents? 

MR. LONDON: They're letters to 
American Heart Association, National 
Cancer Institute, National Cancer 
Institute, self-serving statements 
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soliciting people to join CTR. 

MR. MERRITT: With the exception of 
the first three, four, five — 

THE COURT: By the way, is this on 
the exhibit list? 

MR. MERRITT: Yes. We disclosed it. 
There was no objection. 

The only objection that has ever been 
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made to this document is it was never on 
the document. And it is on the document. 
And I have copies. 

MR. LONDON: We objected to this. 

MR. MERRITT: No, you didn't. You 
objected because it wasn't on the 
Internet. 

MR. LONDON: Because I couldn't get 
it. I recalled those objections being 
lodged by the defendants. 

MR. MERRITT: The documents were here 
in the courtroom. You should have used — 

MR. LONDON: Don't use the Internet 
rule. I'm only kidding. 

Which number now? 

MR. MERRITT: 509. 
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MR. LONDON: What letter is that? 
Which one? 

MR. MERRITT: All of them from the 
November 26, '62 letter on which is about 

the fifth letter in there. 

THE COURT: Counsel for the 
plaintiff, would you please go over these 
documents and see if there are any of 
these that are relevant to the issues of 
this trial without a blanket statement of 
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objection? 

MR. LONDON: The first one he's 
referring to the November 30th letter from 
the Surgeon General — 

THE COURT: That's clearly 
inadmissible. Go ahead. That's clearly 
inadmissible. 

MR. LONDON: Same thing with the 
December 27th, 1962, letter from the 
Surgeon General's. Same with the January 
8th, 1963, letter. 

THE COURT: From the Surgeon General. 

MR. FINZ: That's Clarence Little to 
the Surgeon General. 
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MR. MERRITT: Judge, I could show you 
the exhibit if you want to look at it? 

THE COURT: No. I don't have to go 
through 25 letters. 

MR. MERRITT: If you go through one 
or two, you'll see what the gist of them 
are. 

THE COURT: What else have you got? 
This one is okay. I just want some 
evidence. 

I think that I'm making an exception 
for the defendant's benefit of the rules 
of evidence in allowing this to be put 
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What else? This is done in the 
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in. 

interest of justice. 

MR. LONDON: January 11th, 1963, is a 
self-serving hearsay document. 

THE COURT: Who is it from? 

MR. LONDON: The author of it is 
Hockett one of the associates, scientific 
associate, scientific director of TIRO, 
T-I-R-C. It's a self-serving document, 
your Honor. 
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Proceedings 

THE COURT: They all are, so what? 

By the way, I am very curious as to 
the first one I'm allowing in where the 
backup material that was sent with this 
letter is. 

MR. MERRITT: It's not kept with 

that. 

THE COURT: But where is it? 

MR. MERRITT: It's probably located 
elsewhere in CTR's files. 

THE COURT: Why isn't it in evidence 
what was sent by the Surgeon General? Why 
are we putting in now the letter without 
the underlying scientific information that 
was referred to? 
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MR. MERRITT: Because that's the way 
they keep the records. They keep a copy 
of the transmittal letter. 

THE COURT: Counsel, with all due 
respect, I don't think you're answering my 
question. If you want to put this in 
evidence showing — let me see if I 
understand it, with all due respect. 

I'm trying to be helpful to CTR 
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Proceedings 

here. 

MR. MERRITT: I appreciate that, your 
Honor. 

THE COURT: In light of all these 
accusations, let's be helpful. 

You are looking to put in part of a 
letter, part of a piece of information and 
you're only selecting the letter and not 
the enclosure; is that right? 

MR. MERRITT: That is correct in this 
instance. 

THE COURT: And you think that that's 
proper, evidentiary mechanism? 

MR. MERRITT: The record that CTR 
has, the business record that CTR keeps is 
the transmittal letter. It doesn't 
include the enclosures. 

THE COURT: Why? 
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20 MR. MERRITT: That's the way they 

21 kept the files for the last 45 years. 

22 I would point out your Honor has 

23 probably admitted a hundred of things 

24 where the Court doesn't require — 

25 THE COURT: Mr. London. 
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Proceedings 

MR. LONDON: Mr. Merritt, in April we 
went through this. And many of the 
plaintiff exhibits were excluded because 
they were cover letters and we directed to 
get the supporting enclosures. 

That was the only way they could be 
admitted. We complied with that or we 
didn't offer the document. 

MR. MERRITT: Once again, I go back 
to the fact, your Honor, that no objection 
was — 

THE COURT: In the '63 letter, in the 
'63 letter dated January 11th, also 
refers to enclosures. 

And are you suggesting that this goes 
into evidence to show compliance with open 
scientific — the scientific — what is 
the word? 

MR. LONDON: General leave. 

THE COURT: Open inquiry. That is 
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22 everything published and you're offering 

23 this jury these two documents to them 

24 without the enclosure? Is that what you 

25 want to do? 
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Proceedings 

MR. MERRITT: We're offering the 
entire file, your Honor. 

THE COURT: The letters from the 
Surgeon General, pardon me, are simply not 
admitted. That's clearly so under Kelly 
versus Wasserman and not accepted. That's 
clear. 

I have a Court of Appeals case. 

I'm not doing it. 

MR. MERRITT: Moving on. 

THE COURT: If you think that's 
prejudice, when you get to the Court of 
Appeals, you ask them to overrule Kelly 
v. Wasserman. 

MR. FINZ: I'm telling him that's 
double hearsay, Kelly v. Wasserman. 

MR. MERRITT: They're being offered 
for the reason that CTR, the Public Health 
authorities asked us for information. We 
provided information. That's what it's 
being offered for. It's the only evidence 
that could be — that could be offered 
since the people that did this are now 
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dead. 
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Proceedings 

The only record we have are our 
business records. 

THE COURT: I'm quite appreciative of 
the difficulty of that here. Can you tell 
me where in the records it talks about 
other public health authorities that the 
witness Dr. Whelan was called on? 

Is that part of this? 

MR. MERRITT: I don't quite 
understand that. Where in the Frank 
statement that — 

THE COURT: Where she said that that 
part — we always have and always will 
cooperate closely with those whose tasks 
it is to safeguard the public health. I'm 
reading it. 

MS. STRAUB: Which part is that? 

THE COURT: Do you call that 

statement a lie? 

MR. SHEFFLER: If there is no claim 
that that is a lie, then we don't need 
that proof. 

If the plaintiffs will state here 
that that is not a lie, we don't need 
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Proceedings 

proof. They had witnesses testify that 
the entire Frank statement was a lie. If 
they want to withdraw that, that's fine. 

THE COURT: What other letters are 
addressed to public health authorities 
that don't look for members of the 
committee? 

That's not necessarily what we're 
talking about here. What else? 

MR. MERRITT: Well, there are a small 
number of letters that went to — your 
Honor, I would also add that we contend 
that this is more than 30 years. 

Plaintiffs have offered evidence 
based on that exception of the hearsay 
rule. 

THE COURT: I don't think that comes 
into the category. I'm allowing these 
two. Not the question from the Attorney 
General. 

MR. MERRITT: The two does not allow. 

THE COURT: You want to add to the 
Attorney General? 

MR. MERRITT: To the Surgeon General. 


5321 
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THE COURT: To the Surgeon General, 

I'm sorry. 

MR. MERRITT: The rest are all to 
Peter Hammill who was the chief of staff 
of the Surgeon General's Blue Ribbon 
Committee. 

THE COURT: Is that true? 

MR. LONDON: They know who 
Dr. Hammill is. I'll take his 
representation that he was the chief of — 
THE COURT: It says so. 

MR. LONDON: He's got the title up 

here. 

THE COURT: Without any enclosures. 
MR. MERRITT: Without any 
enclosures. Because in some cases we have 

no — 

THE COURT: How are you going to 
respond to when the plaintiff asking where 
are all of these enclosures. 

MR. LONDON: That's my question. 

MR. MERRITT: Well, Dr. McAllister — 
THE COURT: Is that what you want to 
lead up to? Be my guest. I'll allow them 
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1 Proceedings 

2 all, only the one addressed to that 
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fellow. 

MR. MERRITT: We'll take the other 
ones out of the file. 

THE COURT: Get me the jury, please. 

Mr. London, how are you dealing with 
your pathology — 

MR. LONDON: Coming along. 

THE COURT: What do you have left? 

MR. LONDON: I'll look at my list. I 
brought them with me. 

THE COURT: Ready, Judge? 

THE COURT: Yes. 

(Jury enters the courtroom.) 

(Witness takes the stand.) 

THE COURT: Good afternoon. You see 
sometimes, I like to do this not during 
your time, but sometimes — we had a 
rather lengthy legal discussion, which may 
not be over, so this may be a truncated 
afternoon. We'll see. 

Go ahead. 


5323 

1 McAllister - Direct - Merritt 

2 DIRECT EXAMINATION 

3 BY MR. MERRITT: 

4 (continued) 

5 Q Dr. McAllister, I have relatively three 
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or four questions. 


I'd like to before we close 


7 hand up Plaintiff's Exhibit 1604 which is in 

8 evidence and ask you have you ever seen that 

9 document. 

10 A Yes, I have. 

11 Q What's — can you — what's the name of 

12 that document? 

13 A A scientific perspective on the 

14 cigarette controversy. 

15 Q Would you hold that up so the jury can 

16 see that? 

17 A (Showing the jury.) 

18 Q Does it have a colloquial name that was 

19 sometimes used? 

20 A The White Paper. 

21 Q What does the document consist of? 

22 A It's quotations, primarily quotations 

23 from experts in the field of smoking and health. 

24 Q And this was a document that was put out 

25 by TIRC? 
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McAllister - Direct - Merritt 
A Yes. 

Q And when was it put out? 

A 1954. 

Q And you've read this document? 

A Yes. 

Q Have you read the scientific articles 
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that are quoted in this document? 

A Yes, sir. 

Q Have you found any quote in that 

document that is not an accurate quote from the 
article? 

A No. 

Q In your investigation of the early 
records of CTR, did you learn whether any 
consents — 

THE COURT: Counsel, I caution you 
with the instruction I left you this 
morning. 

MR. MERRITT: I'll withdraw that. 

Q What procedures were followed in the 
preparation of this document? 

A These quotations were verified by the 
authors who actually made the statements. 

Q And are you familiar with the authors 
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McAllister - Direct - Merritt 
who are quoted in that document? 

A Yes, sir. 

Q Give us some examples of the people who 
were quoted in that paper. 

MR. FINZ: Your Honor, may we step up 
a moment, please? 

(A Bench conference took place 
between the Court and attorneys Mr. Finz 
and Mr. Merritt.) 
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11 THE COURT: Is 1604 in evidence? 

12 MR. LONDON: Yes. 

13 THE COURT: Go ahead. 

14 Q Dr. McAllister, who are — who were some 

15 of the people who were quoted in this paper? 

16 A Well, the Director of the National 

17 Cancer Institute; the Chief of Epidemiology of 

18 the National Cancer Institute; the Chief of the 

19 Carcinogenesis Section then called The Cancer 

20 Study Section; Dr. Martin of the AMIA who was the 

21 president of the AMIA. 

22 There was a Dr. Harry Green at the 

23 Yale University. Those were some of the names 

24 here. Like I said Dr. Martin, the AMIA 

25 president. 
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McAllister - Direct - Merritt 
Q Have you reviewed public statements of 
what the people made apart from that White 
Paper? 

A Yes. 

Q Are you familiar with their position was 
whether smoking was proven as a lung — 

THE COURT: Aside from what of the 
White Paper? 

MR. FINZ: Objection. 

THE COURT: Sustained. Unless that's 
also in evidence. 
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13 

Q 

Did this document say that it intended 

14 

to be a 

survey of a complete body of scientific 

15 

opinion 


16 

A 

No. 

17 

Q 

Did it say — what did it say about 

18 

that? 


19 

A 

They said it was presenting one aspect 

20 

of the 

controversy. 

21 

Q 

Where are you referring to? 

22 

A 

I know it's in the first couple of 

23 

pages. 


24 

Q 

Let me direct your attention to a 

25 

passage 

on the second page. 
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A 

Q 

screen, 

passage 

A 


Q 

further 

A 


McAllister - Direct - Merritt 
There it is. 

Could we have that page projected on the 
please? 

Could you direct the jury to the 
you're talking about? 

Right here. The TIRC. 

(Reading) 

"The Tobacco Industry Research 
Committee does not suggest that these 
views represent the entire body of 
scientific opinion on the subject." 

Would you also please read the paragraph 
up that begins with the word "because"? 
(Reading) 
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"Because of the wide publicity given 
statements made about tobacco by Doctors 
Winder, Graham and Ochsner, many laymen 
and even physicians are unaware of the 
extent to which these statements have been 
questioned by other authorities. 

"It is in the interest of science and 
of the public that these other views be 
brought to public attention, and it is for 
that purpose this compendium is being 
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McAllister - Direct - Merritt 
published." 

Q There has been testimony in this case 
that the scientists who were quoted in this White 
Paper were a dissident minority. Is that 
correct? Is that true? 

THE COURT: This has to be framed in 
terms of general acceptance. 

Q Was the view — were the views expressed 
in the White Paper the generally accepted view of 
the scientific community in January of 1954? 

A At that time, yes. 

Q Now, I want you to assume. Dr. 

McAllister, that Dr. Whelan testified about this 
document as follows: 

This document is a misrepresentation, 
a distortion of the described literature 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



18 

and 

basically is a lie. 

19 


Do you agree with that opinion. Dr. 

20 

McAllister? 


21 

A No. 

Again, I respectfully disagree with 

22 

Dr. Whelan. 


23 

Q Dr. 

McAllister, you spent close to 

24 

twenty years 

working for CTR; is that correct? 

25 

A Yes. 
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McAllister - Direct - Merritt 

Q You spent a considerable amount of time 
studying in the first two decades at CTR; is that 
correct? 

A Yes. 

Q Have you seen anything in the review of 
those two records that would lead you to believe 
that the research — that leads you to believe 
that the research conducted in those early years 
was not a good bonafide attempt to explore the 
connection between smoking and health hazard? 

MR. FINZ: Objection. 

THE COURT: Sustained as to form. 

Q Have you seen any document in your 
review of CTR's files that would be inconsistent 
with the position that CTR's research efforts 
were an attempt to elucidate, to shed light on 
the difference between smoking and health? 

MR. FINZ: I have an objection, your 
Honor. 
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THE COURT: Reframe. 


22 Q Have you seen any document — 

23 THE COURT: One moment. I can even 

24 help you. 

25 Go ahead. I'm sorry. I would try to 
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McAllister - Direct - Merritt 
help you. But I don't even know how to 
reframe your question. 

Q Do you have an opinion. Dr. McAllister, 
as to whether the CTR research program in the 
period 1954 to 1969 was a reasonable and 
responsible attempt to shed light on the 
relationship between smoking and disease? 

MR. FINZ: Objection, your Honor. 

THE COURT: I will allow that. 

A I believe it was a sincere attempt. 

MR. MERRITT: I have no further 
questions. 

THE COURT: Now, Mr. Finz. 
CROSS-EXAMINATION 
BY MR. FINZ: 

THE COURT: Go ahead. 

MR. FINZ: Thank you, your Honor. 

Q Good afternoon. Dr. McAllister — 

Dr. McAllister. Forgive me. I'm sorry. 

THE COURT: It's not that late. 

MR. FINZ: For me it is. Judge. 
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Q 


Dr. McAllister, you and I have never met 


24 before; am I correct, sir? 

25 A That's correct. 
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McAllister - Cross - Finz 
Q As you sit here, you are still in the 
employ of the CTR; is that correct? 

A Yes, sir. 

Q You are being paid by the counsel for 

Tobacco Industry Research, correct? 

A Yes. My salary is from them. 

Q All right. You have a staff; yes or 

no? 

MR. MERRITT: Your Honor, could we 
approach? 

(Whereupon, a conference was held at 
the Bench between the Court and counsel 
Mr. Finz and Mr. Merritt.) 

THE COURT: I'm sorry. Counsel. I 
was not aware of that. 

MR. MERRITT: Thank you. Judge. 

Q As of January 1, of 1996, we'll use that 
as a cutoff date, you were still in the employ of 
CTR; is that correct? 

A That's correct. 

Q You were paid by CTR? 

A Yes. 

Q The staff of CTR — the staff was paid 

by CTR; is that correct? 


http://legacy.library.ucsf.§dute^EKrt1)P§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



5332 


1 McAllister - Cross - Finz 

2 A Yes. 

3 Q And the funds with which to pay you was 

4 provided by the tobacco companies that were the 

5 members of the CTR, right? 


6 

A 

Yes. 


7 

Q 

And the funds to pay for the rent came 

8 

from the 

tobacco companies; correct? 


9 

A 

Indeed. 


10 

Q 

And all expenses, so we'll save 

some 

11 

time and 

move it along, telephone, stamps. 

12 

Xeroxes, 

entertainment expense, dinners. 

travel, 

13 

whatever 

it was was paid by the tobacco 

industry. 

14 

right? 



15 

A 

Yes. 


16 

Q 

Now, TIRC, which was the original named 

17 

entity later became CTR; is that correct 

, sir? 

18 

A 

By that you mean TIRC? 


19 

Q 

TIRC? 


20 

A 

Yes . 


21 

Q 

Am I correct about that? 


22 

A 

Yes . 


23 

Q 

So if I just used the term CTR, 

will you 

24 

please accept that to mean both TIRC, which is 

25 

the Tobacco Industry Research Committee 

and the 
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1 McAllister - Cross - Finz 

2 Council for the Tobacco Research? Would you 

3 consider that? 

4 A Yes. 

5 Q Because sometimes I'll be doing that 

6 interchangeably. When I say "CTR," I mean "TIRC" 

7 and "CTR" so we have an understanding? 

8 A Yes. 

9 Q Now, TIRC was created by the tobacco 

10 defendants in this case in 1954 with the 

11 exception of Liggett; is that correct, sir? 

12 A Not quite. It's almost right. There 

13 were other — 

14 Q And plus some warehousemen, some other 

15 tobacco-related industries; am I correct? 

16 A Yes. 

17 Q But keeping those tobacco-related 

18 industries aside, would I be correct, keeping 

19 those aside, that TIRC was created by the tobacco 

20 defendants present today with the exception of 

21 Liggett; is that correct, sir? 

22 A I think basically that's correct. 

23 Q All right. TIRC, sir, was created, was 

24 it not, as a result of the generally accepted 

25 scientific knowledge that existed in the 
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McAllister - Cross - Finz 
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community, the scientific community that 
cigarette smoking was linked to lung cancer; 
isn't that right? Objection to form? 

A That fact. 

THE COURT: Sir, you're ignoring. 

THE WITNESS: I beg your pardon. 

THE COURT: I know it's a long day. 
But TIRC was created let me suggest was 
created by the reports of the link between 
smoking and cancer that were in the public 
press. Would you agree with that? 

THE WITNESS: Was created by the 

link — 

THE COURT: In other words, all this 
publicity about smoking and cancer which 
hit at the end of '53 was the cause of the 
creation of TIRC was that your question? 

MR. FINZ: Yes. I'll accept that, 
your Honor. I'll adopt that. 

A That certainly was one of the major 
factors. 

(Whereupon Rita Hall Warten relieved 
Esther Spielman as official court 
reporter.) 


5335 

1 McAllister - Cross/Finz 

2 CROSS EXAMINATION (Continued) 

3 BY MR. FINZ: 

4 Q And the knowledge with respect to cigarette 

5 smoking and lung cancer was knowledge that TIRC had in the 

6 50's when it was created; is that correct, sir? 

7 MR. MERRITT: Object to the form, just, 

8 whose knowledge. 

9 THE COURT: Was the knowledge, your question 

10 is was the knowledge that was in the scientific 
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literature and in the — forget about the public 
domain, was the scientific literature also the 
knowledge of the TIRC soon after its creation? 

THE WITNESS: They were aware of what was in 
the literature at that time. 

Q Thank you. And the same would be true for the 
'60's, is that correct? 

A Yes, sir. 

Q Now, you've heard of the firm called Hill & 
Knowlton, have you not, sir? 

A Yes, I have. 

Q Now, was Hill & Knowlton a public relations firm 
that assisted in the formation of the TIRC? 

A Yes. 

Q In 1954? And, were Hill & Knowlton's offices at 

5336 


1 McAllister - Cross/Finz 

2 that time located in the Empire State Building? 

3 A Yes, sir. 

4 Q And, sir, at the time that TIRC was created, were 

5 its offices also located in the Empire State Building just 

6 one floor below? 

7 A Don't know the location inside the building, but 

8 they were at, in the Empire State Building. 

9 Q Now, thereafter, sir, in 1956, did Hill & 


10 

Knowlton 

move its offices from the Empire State Building 

11 

to the 

Saxony Vacuum building in 

Manhattan? 

12 

A 


I'm not sure of that. 


13 

Q 


You're not sure of that? 


14 

A 


No. 


15 

Q 


Well, could you tell us 

whether, do you know 

16 

that -- 

- 



17 

A 


Is that Sacony Vacuum? 


18 

Q 


I'm sorry, Sacony, yes. 

What did I say, Saxony 

19 

A 


You said Saxony Vacuum. 


20 

Q 


Forgive me, I meant Sacony Vacuum. Is that 

21 

correct? 



22 

A 


I understand, the date I 

don't know, but. 

23 

Q 


All right, in any event. 

do you know that CTR 

24 

made a 

move from its offices out 

of the Empire State 

25 

Building 

sometime in 1956 to another location? You're 
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aware of that? 

A CTR moved, yes. 

Q Are you also aware that the move was in the very 
same building as the move that was made by Hill & 
Knowlton, correct? 

A I don't know, could be. 

Q You don't know? 

A Yes. 

Q But you say it could be? 

A Yeah. 

Q Now, are you aware, sir, that 10 percent of the 
budget of TIRC, ten percent of its budget, was allocated 
for payment to Hill & Knowlton; are you aware of that? 

MR. MERRITT: Your Honor, could we have a 
time frame on this? 

THE COURT: Time frame. 

MR. FINZ: All right. 

Q You said you did a research of the documents and 
the other articles and the files within TIRC; am I 
correct, sir? 
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Yes, sir. 

And I take it that included budget items because 
:re going to come in as a scientific director; is 
:orrect, sir? 
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It included budget items. 

Did you find out that there had been a budget, in 
for Hill & Knowlton? 

Yes . 

And did you find that 10 percent of the total 


It was not. 

Okay. 

I am disagreeing, it was not allocated. 

Do you know what percentage was? 

It depends on your time frame. It was different 
single year. 

How about 1956? 

In 1956? 

Yes . 

I don't have each year individually in my head. 
Well, do you know what the budget was in 1956 for 
& Knowlton as compared to the over-all budget of 
if you know? 

No, I don't know, but it might have been — 

Your answer is you don't know, is that right? 

Yes, don't know. 

Thank you. 
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Now, with respect to the Scientific Advisory 
Board members and meetings, you recall you were asked 
certain questions by Mr. Merritt concerning the SAB; we 
will call it the SAB, okay, sir? 

A Sure. 

Q Now, the Scientific Advisory Board is a board, it 

was a board, I take, that was made up of the individual 
scientific members that ultimately were selected by TIRC; 
right? 

A Yes, sir. 

Q And these board members ultimately came from 

various places throughout the country and various 
institutions, is that right? 

A Yes, sir. 

Q And the purpose of this Scientific Advisory Board 

was to pass upon certain applications for grants that SAB 
would actually vote upon ultimately, and then a selective 
process would thereafter follow with respect to which 
grants would be actually allocated; right? 

A Yes, sir. 

Q Okay. So, in essence, it was a scientific board 
in the fuller sense of the meaning science, correct? 

That's what you wanted us to believe, right? 

MR. MERRITT: Objection, Your Honor. 
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A I don't understand the question. 

Q You don't understand the question. I'll reframe 
it. I'll reframe it. 

This was a board that was dedicated to science? 

THE COURT: The advancement of science. 
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Q The advancement of science, correct? 

A That's fine. 

Q Okay. Now, sir, would it be usual for a public 
relations, non-scientific person, to sit in on a meeting 
of scientists; is that usual, yes or no? 

MR. RANDLES: Object to form. 

THE COURT: Overruled. 

A It depends. 

Q Well, sir, isn't it a fact that on August the 16th 
of 1954 — 

MR. FINZ: May I approach the witness. Your 
Honor? 

THE COURT: Yes. 

Q August the 16th of 1954 there was a Scientific 
Advisory Board meeting, and a Mr. Carl Thompson from Hill 
& Knowlton was present, in addition to all of the other 
scientists that you mentioned; right? 

A Yes. 

Q Okay. Now, isn't it a fact that at the meeting 
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of October the 17th and 18th of 1954, that same Mr. Carl 
Thompson of Hill & Knowlton, the press relations firm, was 
present at the meeting of the scientific board in which 
all of the other scientists were present; right? 

A Yes. 

Q And, isn't it a fact, sir, that on November the 

14th and 15th of 1954, that same Mr. Carl Thompson, from 

the press, from the press relations firm of Hill & 

Knowlton, was present at this scientific board meeting 
together with all of the other scientists of CTR; right? 

A Yes, sir. 

Q And, if we went further, sir, let me go to the 
next meeting, and isn't it a fact that on February the 
20th and February the 21st of 1955, Mr. Carl Thompson, 
once again from Hill & Knowlton, the press relations firm, 
was present at this Scientific Advisory Board meeting in 
which all of the other scientists were present; right? 

A Well, he wasn't a scientist, so not other 
scientists. The scientists were present, yes. 

Q We know he wasn't a scientist, but the other 

scientists were present; am I correct, sir? 

A Uh-huh. 

THE COURT: Wait, how do we know he wasn't a 
scientist? 
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MR. FINZ: That's interesting. Go ahead. 

THE COURT: Do you have any information that 
he was? 

THE WITNESS: No. 


6 

Q 

He was a press relations person, right? 


7 

A 

He may have been a closet chemist, I don't 

know. 

8 

Q 

Now, let's go on a little further, March 20th of 

9 

1921 — 

now, you're having meetings every month, is 

that 

10 

correct, 

thereabout? 


11 

A 

In the early days. 


12 

Q 

In the early days, and we're only talking 


13 

about — 



14 

A 

Not every month, but. 


15 

Q 

We're talking about the early days. 


16 

A 

Several times on. 


17 

Q 

Now, March 20th of 21st of 1955, Mr. Carl 
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Thompson, again, present, from Hill & Knowlton, the press 
relations firm, together with all the scientists who were 
present, starting off with Dr. Little and working all the 
way down to the others named in this report; right, sir? 

A Yes, sir. 

Q All right, let's go on. May the 15th of 1955, 
there's another meeting held by the Scientific Advisory 
Board and Mr. Carl Thompson is present, and representing 
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Hill & Knowlton, Inc., the press relations firm; is that 
correct? 

A Yes, sir. 

Q Okay. Now, let's go to the next one, June 26th 
of 1955, Mr. Carl Thompson, from Hill & Knowlton, is 
present; do you see that, sir? 

A He was, definitely. 

Q Okay. Let's go to the next one. 

THE COURT: Can we do this in a — how many 
meetings are you aware of of your research that 
Thompson or an equivalent was not present before 
1960? 

MR. FINZ: Well, that's a good question. 
Judge, but just, I may incorporate one question 
and we'll go right there. 

THE COURT: Go ahead. 

MR. FINZ: Very good. 

THE COURT: I mean, you know. 

Q In saving time, sir, let me take you from 1955, 
and I'm going to assume that I read all of the other 
meetings and take you right up to September of 1963, all 
right? Do we see that in, up until September of 1963, 
with meetings in between, Mr. Carl Thompson is present as 
a representative of Hill & Knowlton Inc.; is that correct? 
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A Yes, sir. 

Q And, if I read all of the other meetings in 
between there would similarly be a representative of Hill 
& Knowlton present at the SAB or Scientific Advisory Board 
meetings of CTR; right? 

A I don't know, I assume so. If you've looked at 
it and you flagged them, I take your word for it. 

Q Thank you. 

Now, with respect to those members, isn't it 
quite true, sir, that half of the members of the 
Scientific Advisory Board received grants from CTR? 

A No, sir. That's not true. In the early years 
only a couple of those people received grants. In that 
first Scientific Advisory Board, only two got one. 

Q They got grants, two out of how many? 

A I think you said nine. 

Q Two out of seven? 

A Was it nine? 

Q In the first year? 

A That was the group for the first two or three 

years, only two of those people actually got grants. 

Q Okay, and these grants came from monies given 
from the tobacco industry; is that right? 

A Yes, uh-huh. 
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Q Now, with respect to these members, sir, that 
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made up the Scientific Advisory Board, you said that they 
met three or four days at a time when they came to 
Manhattan; is that right? 

A Typically. 

Q Typically. Now, and they came about 15 times a 
year; is that right? 

A No, that was just in the very first year, they 
didn't — 

Q Well, I'm talking about the very first, let's 
talk about the first year first, 1954? About 15 times? 

A No, I don't think so, but you can count them up 
right there. I'm sure you did. I don't think it was 15. 

Q I thought you said — 

A You said more than once a month. 

Q I thought you said it was about 15, perhaps I 

misunderstood. 

A No. When did I say that? 

Q Perhaps I misunderstood, sir. 

You tell us, how many times in 1954 did you have 

meetings? 

A You can count them up right there. I don't know. 

Q Oh, do you know — 

A It was a very unusual year, because they met very 
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often. 

Q How often? 

A Sir, I don't know how many times they met in 
1954. You ticked through them off there. 

Q How many times did they meet in 1955? 

A Less. And, well, no, because this only started 
later on in the year. 

Q Okay. 

A Over the years they just — 

Q As many times as they met. Doctor — 

A Yeah. 

Q As many times as they met, okay, they got paid 
for the time that they were there; right? 

A Yes. 

Q Now, they would start at 8:30 in the morning and 
finish at about 5:00 o'clock at night; right? 

A I saw no agendas of those meetings. 

Q Excuse me? 

A I saw no agendas of those meetings that had time 
on it. 

Q Didn't you testify under oath, sir, on the 

videotape, that the typical days of these members was 

8:00, 8:30 until 5:00 p.m.; didn't you say that on the 
videotape? 
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A Yes. 


3 MR. MERRITT: Objection, Your Honor. Can we 

4 approach? 

5 (Whereupon, a bench conference was held off 


6 


the 

record.) 


7 

Q 

Sir, 

in any case, when they were here, for 

three 

8 

or four 

days, 

did CTR pay their expenses? 


9 

A 

They 

did. 


10 

Q 

That 

money came from the tobacco industry? 


11 

A 

They 

did, they did. 


12 

Q 

If they came from out of New York, they came from 

13 

places 

out of 

state, they had to travel by airplane. 

is 
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that correct, or other means of transportation; right? 

A Yes. 

Q If they came from, let's say the coast or some¬ 
place in the midwest, they would probably travel by 
airplane; is that correct? 

A I expect most of them did, yes. 

Q Okay, and that would be by first class? 

A I don't — 

Q You don't know that? 

A I don't know how they did it back then. 

Q Do you know if in fact they would be put up in 
what would be considered five star hotels in New York 
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City? 

A I think they had a choice of where they wanted to 

go. 

Q What, the Plaza or the Pierre or one of those 
places, right, or the Waldorf; right? 

A They were sometimes housed at the Waldorf and the 
Plaza. 

Q Yeah. Now, in addition to that, sir, is it also 
true that there would be five star restaurants, I mean, 
the best restaurants in Manhattan were available to them 
while they were here? 

A Would be available to them? 

Q In other words — 

A There are five star restaurants. 

Q In other words, they could pick and choose what 
restaurants they wanted to have dinner in? 

A They could. 

Q And the expense for those restaurants would be 

picked up by CTR, right? 

A Yes. 

Q And CTR would, that money would be coming from 
the tobacco industry; right? 

A Yes. 

Q Okay. And, in addition to that, sir, they would 

5349 

McAllister - Cross/Finz 

also have the availability of whatever Broadway shows 
there were or whatever entertainment there was in this 
great city of ours; right? 

MR. MERRITT: Objection, Your Honor. I 
think this is going a little over the line. 

THE COURT: Well, the question is who paid 
for it? If they went to a Broadway show, who paid 
for it? 

THE WITNESS: You're asking me? 

THE COURT: Yeah. 

THE WITNESS: They did, CTR didn't pick up 
those. 

THE COURT: Okay. 

THE WITNESS: Food, lodging and 
transportation. 

THE COURT: Okay. 

Q Okay, thank you very much, sir. 

Sir, you testified earlier that when you joined 
CTR in 1983 — was that it, sir. 

A Yes. 

Q That you were brought up to speed on smoking and 
lung cancer because there was a big library, that was 
available to you; is that right? 
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A Not because, but there was a big library 
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available to me. 

Q Well, that's one of the, that's one of the 
reasons how you were brought up to speed by way of a big 

library, that's just one of the factors; is that correct? 

A Yes. 

Q Okay. And, you also indicated that you had 
familiarized yourself with the articles within the 
generally accepted scientific literature that went back to 
the 1950's. Is that right? 

A That's correct. 

Q Okay. Now, do you know whether or not CTR ever 
warned the general public with respect to the relationship 
of cigarette smoking and cancer that was reported within 
the generally accepted scientific community in the '50's? 

MR. MERRITT: Your Honor, unless we have a 
time frame on this — 

THE COURT: In the '50's, '54 to — 

MR. MERRITT: If the — 

THE COURT: — '59. 

A Okay. 

Q Yes or no? 

A From '54 to '59, did CTR — 

Q Yes. 

A Go ahead, finish the sentence again, CTR 
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issued — 

THE COURT: Wait a minute. He wants to 
know, did CTR ever notify the public of the 
dangers of smoking — is that? 

MR. FINZ: That's correct. 

THE COURT: And lung cancer. 

MR. FINZ: That's correct. Your Honor. 

MR. MERRITT: All right. Your Honor, I want 
to — could we approach on this? 

THE COURT: Absolutely. 

(Whereupon, a bench conference was held off 
the record.) 

Q Now, sir, would you say — 

THE COURT: Wait. I never got an answer to 
the question. 

MR. FINZ: Oh, I'm sorry. I'm sorry. 

THE COURT: Counsel, I know you're wrapped 
up, but we have a record here, we need a question 
and an answer, a ruling or something. I allowed 
the question. Now — 

MR. FINZ: I wonder with the Court's 
permission, may we have that question read back. 
Your Honor? 

THE COURT: It's easier this way. 
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(Whereupon, the question was read back by the 
Court Reporter.) 

THE COURT: Doctor — 

A I thought you were — 

THE COURT: No, did, in the '50's, while it 
was in existence, did it ever notify the public 
about the dangers of smoking, and lung cancer? 

THE WITNESS: There were, there were notices 
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through their records of an association between 
cigarette smoking and lung cancer. I'm talking 
about scientific reports. 

Q Reporting to the tobacco companies? 

A No, I'm talking about the papers that were 
actually published from the research itself. 

Q The question, the question, sir, is, did CTR ever 
issue any publication with respect to the information that 
was generally accepted within the scientific community 
that cigarette smoking caused lung cancer in the '50's; 
yes or no? 

A They did publish information — 

THE COURT: No, you have to answer the 
question. 

THE WITNESS: Okay. 

THE COURT: You're not answering the 
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question. 

Just, tell us the, give us an answer, did 
they ever come out and do something like, we want 
you members of the public to know that cigarettes 
have been linked with lung cancer? Anything like 
that? 

THE WITNESS: Well, those statements were 
certainly in public, that particular statement 
that there was association, yes. 

MR. FINZ: I move to strike. 

THE COURT: No, but now give us an answer to 
my question. 

Counsel, not that they were out there by 
somebody else, he's asking you whether CTR. 

THE WITNESS: I'm saying the publications 
acknowledged the association, but they didn't 
speak to the association specifically, no. 

Q Sir, so, your answer is that CTR did not give any 
information to the public with respect to the generally 
accepted knowledge that existed within the scientific 
community that cigarette smoking caused lung cancer in the 
'50's; is that your answer? 

MR. MERRITT: Objection. I think that that 
mischaracterizes his testimony. 
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A I think that — 

Q Is that your answer, sir? 

A I think I must be stupid because I can't — 

Q Sir — 

A From what you said, that's not true. 

THE COURT: Are you having a problem with 
this question? 

THE WITNESS: Yeah, because — 

THE COURT: Okay, so, let me help. We have 
heard a lot of testimony about how information is 
given both to the public and to the scientific 
community. It's a very simple question. 

He wants, if I'm not miss, if I'm not giving 
you due course here, then please help me because I 
think I understand, but if you don't, let me know, 
did CTR, not in scientific — wait a minute. I 
have to ask you — did CTR ever issue any 
statements for public usage aside from scientific 
statements? 
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THE WITNESS: About the relation — 

THE COURT: About anything? Did it ever 
issue public relations statements? 

THE WITNESS: Yes, yes. 

THE COURT: They did. Now, what he wants to 

5355 

McAllister - Cross/Finz 
know is in any of those statements that they 
issued for public consumption, through the media, 
through the press, whatever, did they ever say 
that there was a link between smoking and cancer, 
and lung cancer? 

Is that, was that your question? 

MR. FINZ: Basically, Judge. 

THE COURT: Okay, do you understand my 
question? 

THE WITNESS: Yes. I think I do. Let me try 
to answer it. 

Q With a yes or no. Either they did, or they 
didn't? 

A Acknowledged the link, yes, they acknowledged the 
link. 

Q In response to His Honor's question, you say they 
acknowledged the link? 

A They acknowledged the link, they — 

Q All right. That's your answer. They 
acknowledged the link? 

A They acknowledged that — 

Q You answered the question, sir. They 
acknowledged the link. 

Sir, was that link that they acknowledged between 
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cigarette smoking and lung cancer ever put on a package of 
cigarettes in the '50's; yes or no? 

MR. KACZYNSKI: Objection, Your Honor. 

THE COURT: I'm going to sustain it. 

You haven't given me a further foundation, 
and if you want to approach. I'll discuss it with 
you. 

MR. FINZ: Yes, thank you. 

(Whereupon, a bench conference was held off 
the record.) 

Q Sir, the president of CTR was a, was also a chief 
executive or one of the presidents of one of the tobacco 
companies that was a member of CTR; is that correct? 

A Which time? 

THE COURT: In its inception. 

THE WITNESS: Yes. An ex, I think it was an 

ex — 

Q All right, and what CTR, the knowledge that CTR 
had was the knowledge that the tobacco defendants had; 
correct? 

MR. KACZYNSKI: Objection, Your Honor. 

MR. MERRITT: Objection, lack of foundation. 
MR. KACZYNSKI: Foundation. 

MR. SHEFFLER: Objection. 
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THE COURT: Sustained. 

Q Did you communicate information to your, to the 
people who were paying your bills, meaning the tobacco 
industry? 
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A There were reports to the TIRC. 

Q Okay, not to, the other way, going — 

THE COURT: You're misunderstanding. 

THE WITNESS: No, there were — 

THE COURT: No, did TIRC, the scientific 
group, or the ARC, or anybody, any part of the 
TIRC or CTR, his question deals with did they 
report back to the people who were paying the 
bills? 

THE WITNESS: Well, my problem with that is 
TIRC was paying the bills. It was a committee, it 
was a committee. 

THE COURT: That's, it was a committee. 

Did they ever report back to the members of 
that committee, whether the Burley Association, 
the Flue-Cured Association, the various — 

Q The Board of Directors? 

A Various manufacturers. 

THE COURT: Who? 

MR. FINZ: Of TIRC. 
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THE WITNESS: There was a board. 

THE COURT: I thought you wanted to know 
about the tobacco companies? 

MR. FINZ: Yeah, yeah. 

THE COURT: Okay. 

Q Did they ever report back, as the Judge said, did 
they ever report back to the tobacco, to the tobacco 
defendants, the ones who paid the bills of CTR; yes or no? 

A Which was CTIRC. 

Q What? 

A CTIRC did pay the bills, the committee — 

Q Sir, we understand that. 

A Yeah. 

Q Did — 

A They didn't report to themselves, of course they 

reported, they have those reports — 

Q And, of course they reported to the tobacco 
companies that paid their bills; right? 

A Well, they wrote the reports. 

MR. MERRITT: Your Honor, can we approach? 

THE COURT: I think we're going to take a 
break and then we're going to discuss this. 

MR. FINZ: Judge, I just have one — 

THE COURT: I'm having a problem. 
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All right, one minute, hold on. 

One moment, I want to straighten something 
out here. This was not an incorporated 
association at its inception, but a committee of 
various people. 

THE WITNESS: Yes. 

THE COURT: Where various companies, varied 
people. I don't know why we're spending this much 
time on this. 

Counsel would like to know whether the 
scientific research group reported back, not to 
the chairman of TIRC, who was a former, as you 
said, tobacco industry official, but to the 
members of the committee of TIRC, the people who 
formed it? 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



17 


THE WITNESS: Now, I think I — 

18 


THE COURT: Now, are you with me? 

19 


THE WITNESS: I think so. 

20 


THE COURT: Okay. 

21 


THE WITNESS: Now, if — 

22 

Q 

And the answer is — 

23 

A 

My understanding is — 

24 

Q 

Now, they did or they didn't, what is your 

25 

yes or 

no? 
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McAllister - Cross/Finz 
THE WITNESS: Can I ask for one 
clarification? That is, the scientists report 
back, the scientific people report back. 

THE COURT: I'll take it anyway you give it 
to me. 


7 THE WITNESS: Yes, the scientific people 

8 reported back. Yes. 

9 Q All right, so that the information that TIRC had 

10 was the information that the tobacco industry had, 

11 correct? Is that, I want to make it simple. 

12 A Yes. 

13 Q Now, sir, you answered a question with respect to 

14 human population studies; remember that? 

15 A Yes. 

16 Q You said that everybody got the same results, 

17 meaning that everybody accepted the epidemiological 

18 studies that were there within the generally accepted 

19 scientific community that cigarette smoking caused lung 

20 cancer; correct? 

21 A Up to that last point, yes. 

22 Q Yes? 

23 A They accepted the association, they didn't agree 

24 that it caused, the causation was there. 

25 Q Sir, you said that everybody, everybody got the 
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very same results, and you meant that everybody in CTR got 
the very same results that were out there within the 
generally accepted scientific community at the time; 
correct? 

A The results, yes. 

Q Now — 

THE COURT: Could we take a break, or? 

MR. FINZ: No, one more question. 

THE COURT: One more. 

Q Now that they had the results, whatever they were, 
did they ever communicate to your knowledge, were those 
results, that cigarette smoking was linked to lung cancer, 
ever placed on a package of cigarettes in the '50's? 

A Not to my knowledge. 

Q In the 60's, before 1966? 

A Not to my knowledge. 

MR. FINZ: I have no further questions. 

Judge. Thank you. I'm through with the 
cross-examination. 

THE COURT: We're on a break, folks. 
(Whereupon, the jury leaves the courtroom.) 
(Whereupon, a brief recess is taken after 
which the proceedings continued as follows:) 

THE COURT: Counsel, you wish to say 
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something, Mr. Sheffler? 

MR. SHEFFLER: I just wanted to put my 
objection that I made at sidebar on the record. 
Your Honor, if that's okay. My objection to the 
question of failure to warn on the CTR, the 
question to warn that Mr. Finz made that to CTR, I 
objected to at sidebar, and I just wanted to put 
this on the record. 

THE COURT: Yes, and your objection was based 

on — 

MR. SHEFFLER: Two things. 

THE COURT: — that CTR didn't have an 
obligation to warn. 

MR. SHEFFLER: Right, and I am requesting a 
limiting instruction. 

THE COURT: Now, this goes to, and since 
we're doing that, I will put it on the record, it 
goes to bias, prejudice, and credibility, that's 
why I allowed the question. It is a most common 
question. 

MR. SHEFFLER: Your Honor, I, that's fine. I 
just wanted a limiting instruction and I just 
wanted to make sure the record is clear. 

THE COURT: Limiting instruction as to what? 
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Proceedings 

MR. SHEFFLER: Well — 

THE COURT: How would you like me to phrase 
that limiting instruction? It goes to 
credibility, there's no duty. 

MR. MERRITT: Are we talking about the same 
question here? Is this the question about whether 
or not CTR ever publicly, you know, issued a 
public statement about the — is that the 
question? 

THE COURT: Yeah, that's the one. 

MR. SHEFFLER: I understand the Court's 
ruling, and that's fine. I just wanted, I'm not 
asking for anything at this point. Your Honor, 
other than — 

THE COURT: I think you ought to rethink an 
instruction on that. 

MR. SHEFFLER: Your Honor, I just wanted to 
have my objection on the record, that's all. 

MR. MERRITT: Judge, I would join in that 
objection on behalf of CTR and request an 
instruction that that evidence was not offered 
against CTR. 

MR. SHEFFLER: But — 

THE COURT: That's not an accurate 
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instruction, however, so I decline to give it. 

Are we ready for the jury, folks? 

(Whereupon, the jury enters the courtroom.) 
REDIRECT EXAMINATION 
MR. MERRITT: 

Q Dr. McAllister, you were asked on cross- 
examination about the SAB meetings. 

A Yes. 

Q Do you recall that? And the SAB minutes that are 

there in front of you? 

A Yes, sir. 
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13 

Q 

Did the representative from Hill & Knowlton 

, was 

14 

he a member of SAB? 


15 

A 

No. 


16 

Q 

Did he vote on scientific matters? 


17 

A 

No. 


18 

Q 

Did he deliberate on scientific matters? 


19 

A 

No. 


20 

Q 

Were some, were matters of public relations 

ever 

21 

discussed in those meetings? 


22 


MR. FINZ: Objection, Judge. 


23 

A 

No. 


24 


THE COURT: As to the deliberation and 

the 

25 


vote, is that what you're objecting to? 
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2 


MR. FINZ: I'm objecting to the whole 

line 

3 


questioning, which is really very leading. 

and 

4 


also the deliberation. 


5 


THE COURT: Well, it's also leading. 


6 


MR. FINZ: The deliberation. 


7 


THE COURT: There's, I am striking that. 

8 


Please lay a foundation. 


9 

Q 

In your review of the SAB minutes, have you 

been 

10 

able to 

determine in what capacity the Hill & Knowlton 

11 

people 

attended these meetings? 


12 

A 

Yes. 


13 

Q 

And in what capacity? 


14 

A 

As simply observers. 


15 

Q 

Were there other people, not members of the 

SAB, 

16 

who frequently attended these meetings as observers? 


17 

A 

Yes. 


18 

Q 

Can you give me some examples? 


19 

A 

National Cancer Institute, American Heart 


20 

Association, American Cancer Society, all had 



21 representatives there who didn't vote. They might have 

22 deliberated but they didn't vote, and they had visitors 

23 from universities who might deliver lectures, that sort of 

24 thing. 

25 Q You were asked, you were asked about the per diem 
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that was paid to SAB members. Do other granting agencies 
pay per diems to their members of their Scientific 
Advisory Board? 

A Oh, sure, everybody does. 

Q Does the NCI do it to their study section? 

A Of course. 

Q And does that include transportation and a 

payment for the day that they spend? 

A Yes. Lodging, food, yeah. 

Q You were asked on cross-examination about the 

fact that in the epidemiology studies everybody got the 
same result; do you recall that testimony? 

A Yes. 

Q What did you mean by that? 

A That if you're going to carry out a retrospective 

study of associations between groups of people with lung 
cancer, and you also look at smoking, you're going to find 
a higher incidence of smoking, in most cases, in the 
groups of people that have lung cancer, than people who 
don't have lung cancer. That, all of those 
epidemiological studies asked the same questions, so they 
got the same answer. And there were people who didn't 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 


agree with that, with the statistics — 

THE COURT: Sustained. He didn't ask you 
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about people who didn't agree. 

THE WITNESS: I'm sorry. 

Q Does getting that result mean that smoking causes 
lung cancer? 

A Of course not. 

Q As a matter of scientific methodology, does that 
necessarily mean that, does that result necessarily — 

THE COURT: Sustained as to form, among 
other things. 

Q With regard to the question of — 

THE COURT: By the way, let the record 
indicate Mr. Finz rising to object. 

MR. FINZ: Excuse me. Your Honor? 

Oh, I'm sorry. 

Q With regard to the issue of causation, what do 
those results that you were referring to mean? 

A They don't prove causation. 

Q And did everybody at the time agree that the 
results cause — 

THE COURT: Sustained. 

MR. FINZ: Objection. 

MR. MERRITT: I have no further questions. 

THE COURT: Counsel? 

MR. FINZ: May I step up? 
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THE COURT: Mr. Merritt, would you like to 
join us? 

Mr. Sheffler, are you joining us at this 
time? I mean, your choice, obviously. 

MR. SHEFFLER: Well, thank you. Your Honor. 

(Whereupon, a bench conference was held off 
the record.) 

MR. FINZ: I have nothing further. Thank you 
very much. 

THE COURT: Proceed, Counsel. 

(Witness excused.) 

MR. KACZYNSKI: Your Honor, the defendants as 
their next witness called Dr. Donald diBethizy. 

THE COURT: While we're waiting for the 
witness to arrive, please continue this 
conversation. 

(Whereupon, a bench conference was held off 
the record.) 

JOSEPH DONALD DIBETHIZY, 

R. J. Reynolds, P.O. Box 1487, Winston, Salem, 
North Carolina, called as a witness on behalf of 
R. J. Reynolds, having been first duly sworn by 
the Clerk of the Court, was examined and testified 
as follows: 

5369 

diBethizy - Direct/Kaczynski 
DIRECT EXAMINATION 
BY MR. KACZYNSKI: 

MR. KACZYNSKI: Good afternoon. 

Q Good afternoon. Dr. DeBethizy. 

A Good afternoon. 

Q Dr. DeBethizy, could you tell the jury where you 
work and where you live? 
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A I work for R. J. Reynolds Tobacco Company, and I 
live in [DELETED]. 

Q And what's your current job, sir? 

A I am vice president of product evaluation. 

Q How long have you worked at Reynolds? 

A 15 years. 

Q Now, last week this jury had the opportunity to 

meet Dr. David Townsend. Do you know Dr. Townsend? 

A Yes, I do. 

Q Does his position in Reynolds and your position 

in Reynolds, do you interact at all in the course of your 
everyday duties? 

A Yes, he's, he's vice president of product 
development, and I'm vice president of product evaluation. 
He designs the products, and I evaluate. 

THE COURT: You criticize. 

THE WITNESS: I don't, I don't necessarily 
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criticize. 

Q All right. Dr. DeBethizy, let's go back and tell 
the jury a little bit about your education. Where did you 
go to college? 

A I went to the University of Maryland. 

Q And what did you major in at the University of 
Maryland? 

A Biology. 

Q And did you obtain a degree from the University 
of Maryland? 

A Yes, I have a Bachelor of Science Degree in 
biology. 

Q And what year did you receive that degree, sir? 

A 1972. 

Q Did you proceed in your course of study beyond 
college? 

A Yes. 

Q And what was your next step? 

A I received a Masters Degree in toxicology, and 
then a Ph.D. Degree in toxicology. 

Q And where did you receive these degrees? 

A From Utah State University. 

Q And what year did you receive your Ph.D.? 

A 1982. 
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Q You mentioned that, the field of toxicology, 

could you tell us what toxicology is? 

A Toxicology is the study of the effects of 

chemicals on the body, the toxic effects. So, 
pharmacology studies sort of the, what the pharmacological 
effect is, and then if you take the dose up, you, any 
substance, including water, will get toxic. 

Q And what does a toxicologist do in a company like 
R. J. Reynolds? 

A We do safety assessments, so we'll describe the 
toxicity of a chemical or a complex mixture, we will do 
the testing to verify whether you've increased or 
decreased or done nothing to the toxicity. So, we have, 
we do tests that are well accepted, we develop tests, and 
we conduct tests. 

Q Now, after you received your Ph.D. from Utah 
State University, did you have any further educational 
experience? 
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20 A Yes, it's very common in science to get your 

21 Ph.D., and if you're, if you're interested in research, 

22 you go onto a post-doctoral fellowship to work in someone 

23 else's laboratory. 

24 Q And what's involved in a post-doctoral 

25 fellowship? 
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2 A You do basic research, under the direction of 

3 another major researcher, and I went to the Chemical 

4 Industry Institute of Toxicology which was world renowned 

5 toxicology institute where there was a great opportunity 

6 to interact with very good scientists and learn additional 

7 techniques for research. 

8 Q Now, you're going to notice a number of my 

9 questions cut off with the year 1993, because that, that's 

10 a year with significance in this case, so, let me ask you 

11 this. Prior to the year 1993, did R. J. Reynolds 

12 institute a post-doctoral program for its scientists? 

13 A Yes, it did. In fact, I did that. I had such a 

14 positive experience in my own post-doctoral experience 

15 that I thought that R. J. Reynolds Tobacco Company in the 

16 environment that we had there would be ideal, so I started 

17 one at Duke University, and we had post-doctoral fellows 

18 working in our laboratories at Reynolds and at Duke. 

19 Q Now, in your own personal educational, training 

20 and your fellowship, did you do any work on carcinogens? 

21 A Yes, I did. 

22 Q Could you explain what you did. Doctor? 

23 A Yes. I was very interested in the effect of 

24 nutrition on cancer. I did my Ph.D. on that, and when I 

25 went and did my post-doctoral fellowship we worked on 
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2 nitrotaluenes, which are used in the dye industry, and 

3 there was some concern that those chemicals could cause 

4 cancer in dye workers, so we studied in animals the effect 

5 of those chemicals, and I actually studied some looking at 

6 the effect of diet on those chemicals. 

7 Q Now, after you completed your post-doctoral 

8 fellowship, did you then seek employment? 

9 A Yes, I left my post-doctoral fellowship and went 

10 to Rhom & Haas Chemical. 

11 Q And what is Rhom & Haas, what do they do? 

12 A That's a chemical manufacturer. They're best 

13 known probably for making plexiglas, and they make the 

14 acrylic polymers or the acrylic that goes in latex paint. 

15 Q And what did you personally do in your year at 

16 Rhom & Haas? 

17 A I was hired because the National Toxicology 

18 Program or NTP had discovered that the core chemicals in 

19 their business produced tumors in the stomach of rats, and 

20 they had to question was that relevant to humans that use 

21 this, these products. 

22 Q Now, you mentioned the National Toxicology 

23 Program, NTP. 

24 Dr. DeBethizy, I would ask you to assume that 

25 this jury has seen Material Safety Data Sheets relating to 
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2 chemicals which Mr. Anderson, with which Mr. Anderson, the 

3 plaintiff, worked. Can you assume that, sir? 

4 A Yes. 
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Q Can you further assume that some of those MSDS's 
contained a section that said carcinogenicity, NTP, yes. 
Can you assume that, sir? 

A Yes. 

Q Does that term, does that phrase, 

carcinogenicity, NTP, have any scientific meaning to you 
as a toxicologist? 

A Yes. From my experience that with, say that a 
chemical had been tested in a two-year rat bio assay or 
study, a toxicology study, and that tumors were developed 
in that rat as a result of exposure to that chemical, very 
analogous to what happened with the Rhom & Haas chemicals. 

Q Now, how long were you at Rhom & Haas, sir? 

A Two years. 

Q And when did you leave Rhom & Haas? 

A 1985. 

Q What was your next job? 

A I was senior toxicologist at R. J. Reynolds 
Tobacco Company. 

Q And what year was that, was that also 1985? 

A 1985. 
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Q Now, when you walked in the door at R. J. 

Reynolds in 1985, were toxicologists already working 

there? 

A Yes. 

Q When you worked, walked in the door of R. J. 

Reynolds in 1985, was biological research being conducted? 

A Yes. 

Q What types of biological research were being 

conducted back in 1985? 

A Well, there were toxicology assays being 
conducted there by Dr. Chin Lee, the Ames test, there was 
biological research being done on nicotine, and there were 
smoking behavior studies being done with smokers, which is 
a form of biological research. 

Q Dr. DeBethizy, why did you accept the position 
with R. J. Reynolds? 

MR. FINZ: Objection. 

THE COURT: Sustained. 

MR. KACZYNSKI: Your Honor, can I approach? 

THE COURT: Maybe there's something and you 
will rephrase the question. 

(Whereupon, a bench conference was held off 
the record.) 

(Whereupon, Mark Bowen relieved Rita Hall 

5376 
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Warten as the Court Reporter, and the proceedings 
continued as follows:) 
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deBethizy-Direct/Kaczynski 
THE COURT: Why did you go there? 

THE WITNESS: I went there because I 
went to Rohm and Haas originally to work 
for Wally Hayes, who was a famous 
toxicologist, editor of "Toxicology" and 
"Applied Pharmacology," and he moved to 
Reynolds. 

THE COURT: So you moved with him. 

THE WITNESS: I moved with him and he 
told me, he said — 

MR. FINZ: I'm going to object to it. 
THE WITNESS: Okay. I went there — 

I went to work for him because — 

MR. FINZ: Judge, I want to object — 
THE COURT: You moved to follow 
somebody who you respected — 

THE WITNESS: And because of the 
tremendous opportunity to expand the 
toxicology work at R.J. Reynolds Tobacco 
Company. 

THE COURT: Go ahead. 

MR. KACZYNSKI: Thank you, your 
Honor. 

Q When you walked in the door at R.J. 
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Reynolds in 1985 or at any time any point 
thereafter to 1993, did anyone tell you that there 
had been a so-called gentlemen's agreement in the 
tobacco industry not to do in-house biological 
testing? 

MR. FINZ: I'll object to that. 

Judge. 

THE COURT: Sustained. Come on. 

MR. KACZYNSKI: Your Honor, 

Dr. Farone — 

THE COURT: Sustained. 

Q What were you hired to do at 
R.J. Reynolds? 

A To do biology and toxicology because I'm 
a biologist and toxicologist. 

Q From 1985 to our cut-off date in 1993, 
was biological testing conducted in house at 
R.J. Reynolds? 

A Absolutely. 

Q When you started at Reynolds, did you 
review any records or reports of things that had 
predated your employment there? 

A Yes. 

Q And why did you do that? 
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2 A Well, when you — I was moving into a new 

3 industry, into a new area of science for me and it 

4 was important for me to understand what had been 

5 done before me, both inside the company and outside 

6 the company. 

7 Q So what did you do? 

8 A I went to the library. And they have a 

9 very nice library at Reynolds with lots of 

10 scientific journals, lots of reprints, lots of old 

11 reports; and they have a computer system for 

12 searching those, so I went through those and 

13 studied the areas that I was interested in. 

14 Q Did you also have an opportunity to 

15 review outside scientific literature or literature 

16 produced outside of R.J. Reynolds when you began 

17 your employment at R.J. Reynolds? 

18 A Yes, in my training, that's an essential 

19 feature of forming your hypothesis and 

20 understanding what other people have done, so you 

21 don't reinvent the wheel when you do your own work. 

22 Q How did you go about doing that, sir? 

23 A The same way. I used their in-house 

24 computer system, and I went through the library 

25 journals and I was able to read all the papers of 
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2 the prominent — I had to find out who the 

3 prominent researchers were in the area, what work 

4 they had done, what questions were left unanswered 

5 and what questions I was going to answer. 

6 Q Now, when you first positioned at 

7 R.J. Reynolds in 1985 as a senior toxicologist, 

8 what kind of work did you do? 

9 A I was asked to study nicotine metabolism 

10 and pharmacokinetics. 

11 Q What is nicotine metabolism? We'll start 

12 with that one. 

13 A Nicotine metabolism is where nicotine is 

14 converted by the body into other chemicals to be 

15 able to be eliminated from the body easily. So any 

16 chemical that comes into the body, if it stays in 

17 that form, would stay in the body. But the body 

18 transforms those chemicals into things that are 

19 more water soluble and can be excreted into the 

20 urine and out of the body. 

21 So they have asked me to study nicotine 

22 metabolism. 

23 Q And what is nicotine pharmacokinetics? 

24 A Nicotine pharmacokinetics is just a 

25 technique you use to measure mathematically the 
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2 rate of appearance in the body of nicotine and the 

3 elimination from the body of nicotine, so it's just 

4 the mathematics of studying metabolism. Because 

5 nicotine's first absorbed into the body and then 

6 it's eliminated by metabolism. 

7 Q And why, in 1985, were you studying 

8 nicotine pharmacokinetics? 

9 A Because when I went to Reynolds, I 

10 learned they were working on Premier, which was a 
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reduced risk cigarette, and that was a very simple; 
it heated tobacco; produced a very simple smoke, 
and the toxicologists there were worried that 
nicotine might be handled differently by people 
smoking a cigarette like that, and they were 
worried that people might get sick from smoking the 
simpler-smoked cigarette. So they asked me to look 
in smokers at the rate of appearance of nicotine 
into the body and the rate of elimination to see if 
it was any different. 

Q And was it? 

A No. Our findings — we studied this 
extensively in smokers. We found that it's 
absorbed at the same rate, eliminated at the same 
rate — 
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THE COURT: I'm sorry. Absorbed at 
the same rate as? 

THE WITNESS: As compared to when 
they were smoking regular cigarettes or 
their usual cigarette. 

THE COURT: Thank you. I didn't get 
the "as." 


THE WITNESS: That's a good question. 


10 


THE COURT: No, no. Everybody 

keep; 

11 

12 


complimenting me on good questions, 
get in trouble that way. 

I 

13 

14 

Q 

research? 

Did you publish the results of this 


15 

A 

Yes, I did, in a peer-reviewed journal. 

16 

Q 

Now, did there come a time when you 

got 

17 

promotion 

? 


18 

A 

Yes . 


19 

Q 

And when was that? 


20 

A 

In 1990. 


21 

Q 

And what was your new position? 


22 

A 

I was promoted to manager of 


23 

pharmacology. 


24 

Q 

And what did you do as manager of 


25 

pharmacology? 
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2 A We assembled all of the nicotine 

3 researchers under one person. I had done nicotine 

4 metabolism and pharmacokinetics. Other people had 

5 been working in other areas of nicotine research. 

6 We became aware of the fact that people 

7 were interested in nicotine to treat diseases like 

8 Alzheimer's disease, and we had a lot of knowledge 

9 about nicotine and its pharmacology, chemistry and 

10 toxicology. So we assembled the group under me 

11 with the idea that we would look at whether we 

12 could patent some of the chemicals we had developed 

13 and use that information to try to develop another 

14 business out of that. 

15 Q What was your next job? 

16 A In 1992, I was promoted to director of 

17 biological research. 

18 Q And what did that job entail? 

19 A That job reported to the head of R and D, 

20 and it assembled under me the nicotine pharmacology 

21 work that I had been doing and continued to do, but 
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also the molecular toxicology testing, as well as 
the smoking behavior work and the human work 
related to the role of nicotine and tobacco use. 

Q Did you get another promotion in 1994? 
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A I did. 

Q What was the new position then? 

A I was promoted to vice-president of 
product evaluation, because in biological research, 
part of what I was doing was product evaluation, 
and they moved all of the chemistry people under me 
so I had 150 people reporting to me. And we did 
all of the product evaluation. We did the biology. 
We did the toxicology. And we did the chemical 
evaluation. 

Q And your current position is as 
vice-president of product evaluation? 

A Yes. 

Q Do you have any other positions at 
R.J. Reynolds? 

A Yes. I'm president of a wholly-owned 
subsidiary of R.J. Reynolds Tobacco Company called 
Targacept, Inc. 

Q What does Targacept do? 

A It's a small drug discovery company. It 
turned out that the work that we did — 

MR. FINZ: Excuse me. Judge. I'm 
going to object to this as being 
irrelevant to any of the issues in this 
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case. 

MR. KACZYNSKI: Your Honor, 
qualifications. It's the job he holds 
right now. 

THE COURT: I'll allow it. 

Q What is Targacept? 

A I told you before, we started working on 
these — on nicotine and related chemicals for use 
in treating Alzheimer's disease, and it turns out 
that the pharmaceutical industry was very 
interested in that work, so we formed a company to 
take that out to pharmaceutical companies; and we 
were able to do a deal — we're doing a deal to 
develop Alzheimer's and Parkinson's therapies with 
Aventis Pharmaceutical Company, which is located in 
Paris, France. 

Q Now, in addition to your duties at 
Reynolds, do you hold any university faculty 
positions? 

A Yes, I'm professor at Duke University at 
Wake Forest University School of Medicine, and I'm 
a lecturer at VPI. 

Q VPI being? 

A Virginia Polytechnic Institute in 
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Virginia. 

Q Have you — the jury's heard a lot about 
peer-reviewed journals, and I'm not going to go 
into what a peer-reviewed journal is — 

THE COURT: Thank you. On behalf of 
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7 


the jury. 

8 MR. KACZYNSKI: You're welcome. 

9 Q Let me just ask you, have you have 

10 authored any articles that have appeared in 

11 peer-reviewed journals? 

12 A Yes, I've authored 31 peer-reviewed 

13 manuscripts. 

14 Q What type of peer-reviewed journals does 

15 that encompass? 

16 A Both pharmacological and toxicological 

17 journals. 

18 Q And what was the subject of some of those 

19 articles? 

20 A Toxicology; carcinogenicity; cancer 

21 research; pharmacology; pharmacokinetics and 

22 metabolism. 

23 Q Have you also given lectures and 

24 presented papers during your tenure at Reynolds? 

25 A Yes. In fact, I lecture every year in 
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2 the pharmacology class for second-year medical 

3 students at Wake Forest University of School of 

4 Medicine where I teach pharmacokinetics and 

5 metabolism. 

6 Q In addition to publishing articles in 

7 peer-reviewed journals, have you been a peer 

8 reviewer yourself? 

9 A Yes, I have. 

10 Q For what types of journals have you done 

11 peer reviewing? 

12 A Journals like Toxicology and Applied 

13 Pharmacology; Fundamental and Applied Toxicology, 

14 Food and Chemical Toxicology and Drug Metabolism. 

15 Q We've also heard a bit about board 

16 certification throughout this trial. Are you board 

17 certified in any specialties? 

18 A Yes, I'm a diplomate of the American 

19 Board of Toxicology. 

20 Q Have you served on any United States 

21 Government panels related to tobacco issues? 

22 A Yes, I have. 

23 Q Would you tell us what those are, sir. 

24 A I was a member of the expert panel formed 

25 by the National Cancer Institute and the Federal 
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2 Trade Commission to look at the Federal Trade 

3 Commission's smoking method. 

4 I was also asked to be a site reviewer 

5 for a National Cancer Institute grant related to 

6 tobacco, where I visited the American Health 

7 Foundation and Dr. Neil Benowitz' lab at the 

8 University of San Francisco. 

9 Q Have you served on any expert panels 

10 organized by foreign governments? 

11 A Yes. I served on Health Canada's panel, 

12 which was formed to look at reduced-risk 

13 cigarettes. They passed legislation there to look 

14 at reduced-risk cigarettes, and they looked into 

15 the United States for groups that had evaluated 

16 those kinds of cigarettes. 

17 Dave Townsend and I were on that panel 
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together. 

Q Last panel I'll ask you about. 

Are you currently serving on a panel that 
has been organized by the National Academy of 
Sciences? 

A Yes, I am. The National Academy of 
Sciences' Institute of Medicine has been asked to 
do the same thing that Health Canada did, which is, 
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how do you recognize a reduced-risk cigarette when 
you see one? 

And they have come and asked — wrote us 
a letter, asked my team to come up and present the 
work we've done over the last 15 or 20 years, 
because it's all published and they were aware of 
it, and we went up and presented our work and left 
them with our published papers and our reports, and 
they are currently writing a report. 

Q Dr. deBethizy, have you ever testified in 
a trial before? 

A Yes, once before. 

Q Now, Dr. deBethizy, I want to ask you a 
question about smoking and lung cancer. 

Based upon your 15 years of work at 
Reynolds, based upon your education, training and 
experience as a toxicologist and a board certified 
toxicologist, do you have an opinion as to whether 
smoking causes lung cancer? 

First, do you have an opinion? 

A Yes. 

Q And what is that opinion? 

A Based on the strength of the 
epidemiology, cigarette smoking can cause lung 
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cancer in some people. 

Q And when you say "strength of the 
epidemiology," does that have a scientific meaning? 

A Yes. There are three components to 
causation and in toxicology. One is you look for 
an association using epidemiology, and you go out 
and study populations of people who are exposed to 
the chemical of interest; in this case, tobacco 
smoke. And there's been a lot of epidemiology that 
links smoking and lung cancer. 

Then, once you have that association, you 
develop animal models so that you can give the 
agent, produce the disease and demonstrate that 
that can occur directly. And then you study the 
mechanism. 

And what happened with cigarette smoking 
is nobody's been able to repeatedly produce a 
reliable animal model. So we — 

MR. FINZ: I'm going to move this be 
stricken as not being responsive — 

THE COURT: One minute. 

Nobody's been able to as of what 
date? 

THE WITNESS: Well, today there is no 
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reliable animal model that we can give 
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lung cancer to animals when we expose 
them to cigarette smoke. 

THE COURT: Okay. 

A (Cont'g) What we have done is relied on 
the strength of the epidemiology. 

There's a strong association between 
smoking and lung cancer, so what I have concluded 
is that smoking can cause lung cancer in some 
people. In others, you wouldn't have that strong 
association. 

Now, our challenge is to be able to have 
tests or evaluations — 

MR. FINZ: Excuse me, your Honor. 

This is going far beyond the question. 

THE COURT: All right. Why don't we 
wait for the next question. We'll get 
there. 

MR. KACZYNSKI: My next question is 
actually about tests. 

THE COURT: We figured it would be, 
but let's ask him. 

Q Based upon your review of records and 
reports at Reynolds, your review of the scientific 
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literature external to R.J. Reynolds and your 
education, training and experience as a board 
certified toxicologist, can you tell me if there is 
a single test that is generally accepted in the 
scientific community to evaluate cigarette design 
changes that attempt to reduce the risk of smoking? 

MR. FINZ: I'm going to object to 
that, your Honor. 

THE COURT: Give me that as of '93. 

MR. KACZYNSKI: I'm sorry. 

Q As of 1993, was there — 

THE COURT: I'll allow it. 

Q — a generally accepted single test? 

MR. FINZ: Your Honor, I would also 
object — 

May we approach for just a second? 

(Discussion at the bench off the 
record.) 

THE COURT: Go ahead. 

Q The question. Dr. deBethizy, is based 
upon your education, training and experience, your 
review of the literature, internal and external to 
Reynolds, whether there is a single test generally 
accepted in the scientific community to test design 
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changes that are intended to reduce the risk of 
smoking? 

A No. 

MR. FINZ: I have an objection to 
that question, your Honor. 

THE COURT: By the way, since I'm — 
your objection's overruled, but I must 
confess that I don't know what you're 
talking about. So why don't you let us 
know. 

MR. KACZYNSKI: My next question may 
clear it up. 
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Q Based upon your review of records and 
reports at Reynolds, your review of literature 
external to Reynolds and your 15 years as a board 
certified toxicologist, do you have an opinion, 
with a reasonable degree of scientific certainty, 
whether there is a battery of tests that are 
generally accepted in the scientific community to 
evaluate design changes that attempt to reduce the 
risks of smoking? 

A Yes. 

Q Prior to — 

THE COURT: Wait a minute. Can you 
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help me here? You're saying there's not 
one magic bullet but it's a whole series 
of tests in order to determine whether a 
design change is effective in reduction? 

THE WITNESS: Yes. 

THE COURT: All right. Go ahead. Is 
everybody with us? Okay. 

MR. KACZYNSKI: We're going to talk 
about that in a second. 

Q My first question to you is prior to 
1993, has R.J. Reynolds followed that generally 
accepted scientific testing protocol? 

A Yes, we have. 

Q Have we prepared a chart that sets forth 
that testing protocol? 

A Yes. 

MR. KACZYNSKI: Your Honor, I've 
showed it to counsel. May I display it 
to the jury? 

(Discussion at the bench off the 
record.) 

Q I haven't had a great deal of luck with 
this, so bear with me. 

THE COURT: You're doing fine. 
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MR. KACZYNSKI: Your Honor, could 
Dr. deBethizy come because he can't see 
it? 

THE COURT: We have to follow the new 
protocol. But that would be fine. 

Q Okay. Dr. deBethizy, could you step down 
here. We're going to go into each of these in 
detail in a moment, but could you briefly describe 
for the jury what the four-step protocol for 
testing design modifications is. 

A Yes. When you don't have a single test 
that you can use that's directly linked to the 
toxicity you're interested in, you use a battery of 
tests. We have it categorized as a four-step 
protocol for testing design modifications to 
cigarettes. 

MR. FINZ: Can we get a date on this, 
your Honor? 

Q Prior to 1993. 

A It's over decades. We use chemical and 
physical testing, which are just simple chemical 
measures we use for biological and toxicological 
testing. We use studies in smokers and then the 
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battery of results — it's very important that you 
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take all that information and you make judgments 
about that information and you weigh the evidence. 

Q Have these tests described in this chart 
been done by R.J. Reynolds in house? 

A Yes, they have. 

Q Have they been contracted out to outside 
entities as well? 

A Yes, they have. 

MR. KACZYNSKI: Doctor, why don't you 
resume your seat. 

(Witness resumes stand.) 

Q Now, the first item on the chart is 
Chemical and Physical Testing. 

Are there different types of chemical and 
physical testing? 

A Yes, there are. 

Q Have we prepared a chart that sets forth 
these different types? 

A We have. 

MR. KACZYNSKI: Can you show it to 
court and counsel, please. May I show it 
to the jury, your Honor? 

MR. FINZ: I have no objection. 

MR. KACZYNSKI: Put it up, please. 
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Q Let's work our way down that chart there. 
Dr. deBethizy. 

What is gross chemistry? 

A This is the first step in that four-step 
protocol, and gross chemistry is where you make the 
big measures for cigarette smoke. So you measure 
the tar; you measure the nicotine; you measure the 
carbon monoxide and the water content. 

So those are the big measures. 

Q And what is chemical characterization? 

A Cigarette smoke is really a major complex 
mixture. There are thousands of chemicals in 
cigarette smoke. So we've been at the forefront of 
developing techniques for separating out all those 
very low concentrations of chemicals. So we 
characterize the cigarette smoke extensively. 

Q And what's target compound analysis? 

A There have been a number of compounds 
that have been identified that are either animal 
carcinogens or suspected human carcinogens that are 
in cigarette smoke, and the Surgeon General and the 
International Agency for Research on Cancer have 
generated lists of those chemicals that are in 
cigarette smoke. 
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So we have those analyses in house, and 
we measure the concentration of those compounds. 

Q Now, based upon your review of records 
and reports at R.J. Reynolds, did you come across 
some studies — that this jury has seen, 
actually — produced by Dr. Rodgman of chemical 
testing of cigarette smoke? 

A Yes, as I indicated, Reynolds had done a 
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lot of work in the chemical characterization of 
cigarette smoke and Dr. Rodgman was a leader in 
that area. 

Q Do you know from your review of records 
and reports at R.J. Reynolds whether Dr. Rodgman 
shared his findings with the scientific community? 

A Yes, he did. 

Q How did he do that? 

A By publishing them and by printing them 
at scientific meetings. 

Q And was Dr. Rodgman cited in the 1964 
Surgeon General's Report? 

A Yes, he was. 

Q Are you familiar with the names Doctors 
Dube and Green? 

A Yes. Very familiar. 
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Q And who were Doctors Dube and Green? 

A Dr. Dube is a chemist who works at 
Reynolds today. Dr. green worked in my group for a 
number of years. And he's retired. They're 
responsible for much of the characterization of the 
individual constituents that are known today in 
cigarette smoke. 

Q And were Doctors Dube and Green cited in 
1989 Surgeon General's Report? 

A Yes, they were. They have probably 
written the most cited landmark paper related to 
the chemical characterization of cigarette smoke. 

Q Now, we've heard in this courtroom some 
testimony from a Dr. Farone concerning the testing 
of the whole cigarette. I want you to assume we've 
heard that testimony. 

THE COURT: Counsel, we're not past 
these. 

Q Are these particular target compounds 
ones that Reynolds has worked on over the years? 

A Yes, these are just the examples of the 
target compounds on the Surgeon General's list, 
benzo(a)pyrene, certain aldehydes and nitrosamines. 

Q Back to the whole cigarette. I want you 
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to assume there was testimony by Dr. Farone in this 
courtroom about whether or not Reynolds did testing 
on the whole cigarette. 

What I want to ask you is, prior to the 
cut-off date of 1993, did R.J. Reynolds conduct 
chemical and physical testing of the whole 
cigarette? 

A Yes. We were the world's leaders in 
conducting chemical evaluation of whole cigarettes. 

MR. KACZYNSKI: Thank you. Take that 
down . 

Q Now, as I go to the second step on your 
four-step protocol, I see "Biological and 
Toxicological Testing." 

Is that the second step, sir? 

A Yes. 

Q Are there different types of biological 
and toxicological testing? 

A Yes. There's in vitro, which is in the 
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test tube — 

Q Is that Latin? 

A That is Latin. It means "in the test 
tube" or "out of the body." In the test tube or 
the petri dish and in vivo, meaning "in-the-animal" 
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testing. 

Q Have we prepared a chart that summarizes 
the different types of biological and toxicological 
testing? 

A Yes, we have. 

MR. KACZYNSKI: Can you put it up for 
Court and counsel. 

Your Honor, may I display it to the 
jury? Put it up. 

Q Okay. In vitro is in the test tube? 

A Yep, in the test tube or the petri dish. 

Q The first type of testing I see up there 
is Ames testing. Could you have explain what that 
is . 

A Remember, the first step is chemistry 
measures. Smoke is a complex mixture so you have 
chemicals and when you make changes, some chemicals 
go up; some chemicals go down. 

What you want to know, the real question 
is, is it more or less toxic? So the Ames test is 
probably the most often used toxicology test. It's 
done in a petri dish with bacterial cells that have 
been specially designed for testing toxic 
chemicals. 
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Q And when was the Ames test developed? 

A It was developed in the mid-'70's by 
Dr. Bruce Ames at the University of 
California-Berkley. 

Q When did Reynolds begin using the test? 

A In the late '70’s, Dr. Chin, C-h-i-n, 

Lee. 

Q Could you give me an example of a 
particular instance where you might utilize the 
Ames test? 

A The Ames test is very useful. If you 
make an additive change, you can test the pure 
additive, a flavor material, for instance; you can 
put it in the petri dish, test the bacteria to see 
if it causes damage to the DNA of the Ames 
bacteria. Then you can put the flavor or additive 
on the tobacco. That's what Dave Townsend's group 
does. And then develop the cigarette; smoke the 
cigarette. 

So you do the whole product and you get 
the smoke, and then you test it in the Ames test so 

you can see if the resulting smoke is any more 

toxic than when it's compared to other smoke. 

Q Is this also testing of the whole 
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cigarette? 

A Yes, it is. 

Q Now, has Reynolds conducted any Ames 

testing of the whole cigarette of its competitors' 
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products? 

A Yes, we have. 

Q Was that prior to 1993? 

A Yes, it was. 

Q And what did you do? 

A We went out and did a survey of the 
market where we purchased cigarettes on the market 
from about 70 percent of the brands on the market. 
So it was competitors' and our own brands. 

They were whole products. We took them 
into the laboratory, took them into the chemistry 
division, smoked them; did those gross measures, 
the tar and nicotine, and we took the liquid smoke 
and tested it in the Ames test. And we wanted to 
see how much variation was in the market so that as 
we test our products, we had a benchmark to compare 
back to. 


Q Did you publish the results 
findings? 

A Yes, we did. 


of these 
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Q Now, the next test I see on in vitro 
study is cytotoxicity? 

A Yes. 

Q Could you explain what that is. 

A The first test that I was talking about 
studies the interaction with the DNA or the 
chromosome or the gene. But there's a lot of other 
parts of the cell; the cell membrane; the 
mitochondria. You have to test the general 
toxicity to the cells. So we do those tests as 
well. 


Q How long has this test been around? 

A Those tests have been around for decades, 
and we developed them specifically for cigarette 
smoke in the 0's. 

Q I see the third type of study is sister 
chromatid exchange. 

A Yes. I indicated we have the Ames test, 
which was is interacting with DNA which is the 
cytotoxicity, which is general cell toxicity. 

Then we want to ask: Does it affect the 
whole chromosome? In that assay, if a damaging 
chemical hits the chromosome, it will actually 
exchange genetic material from one arm of the 
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chromosome to the other. So the sister chromatid 
test is for exchange material. 

Q When did Reynolds begin to implement this 
type of test in measuring cigarettes? 

A In the mid to late '80's. 

Q Last is chromosome aberrations. 

A Yes. 

Q Could you tell us what chromosome 
aberrations are. 

A That's another assay at the chromosome 
level. What happens when you have a toxic 
chemical, it comes in and actually causes 
disruption of the chromosome or aberration. And 
you can look through a microscope at the cells in 
the petri dish and see those changes. 
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Q When did Reynolds implement that test? 

A In the mid '80's. All four of those 
assays are very commonly used assays in industry in 
toxicology batteries. 

Q When you use the term "assay," what does 
that mean? 

A Those are scientific tests. 

Q Now, you also mentioned, I believe, 
another type of biological toxicological testing, 
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"in vivo"? 

A Yes. 

Q Are there different in vivo tests? 

A Yes, there are. 

Q Have we prepared a chart that lists them? 

A Yes, we have. 

MR. KACZYNSKI: Can we put this up 
for Court and counsel? Your Honor, can I 
display this to the jury? 

THE COURT: Put it up. 

Q Let's start at the very top. This is one 
we've heard something about: Skin painting. 

Has R.J. Reynolds conducted skin 

painting? 

A Yes, we have. 

Q Since when? 

A Since the late '60's. 

Q Why would R.J. Reynolds conduct skin 

painting tests? 

A That assay was developed at the National 
Cancer Institute, and it is the only assay that you 
can reliably and repeatedly get tumors from 
cigarette smoke. So it became a very useful tool 
for looking at changes in cigarette design. 
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THE COURT: When you say "assay," 
please define. 

THE WITNESS: When I use the word 
"assay," I'm referring to a scientific 
test. 

Q The next test I see on our lists is 
Alarie test. What is the Alarie test? 

A Of the Alarie test is another scientific 
test for looking at toxicity. In this case, it's 
irritation. So it was developed by Yves, Y-v-e-s, 
Alarie at the University of Pittsburgh who found 
that mice, when exposed to irritating chemicals, 
decreased their breathing frequencies. 

So you can use — you can measure that 
decrease in breathing frequency as a measure of 
irritation, and cigarette smoke is irritating, so 
when you look at whether a design change in a 
cigarette has modified the irritation that's there, 
increasing it or decreasing it, the Alarie test is 
very useful. 

Q Remind me again, in vivo is what? 

A In the animal, so it's a test in mice. 

Q Rather than — 

A Rather than a test tube or petri dish. 
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Q When did R.J. Reynolds begin using the 
Alarie test? 

A We started using that in the late '80's. 

Q The third type of comparative biological 
testing you have up there is inhalation. Prior to 
1993, did Reynolds have facilities in Winston-Salem 
at R.J. Reynolds to conduct inhalation testing? 

A Yes, we did. 

Q And when was it set up? 

A We started doing inhalation work in the 
late '60's and then when I joined the company in 
'85, we were in a program to expand that 
capability, and we became the world's leaders at 
doing exposure of animals to cigarette smoke by 
inhalation. 

Q Now, based upon your review of Reynolds' 
records and reports in the testing area, are you 
familiar with an organization at Reynolds called 
the Biological Research Division? 

A Yes, I am. 

Q You mentioned that Reynolds conducted 
inhalation studies in the '60's. Was it done at 
the BRD? 

A Yes, it was. 
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Q Based upon your knowledge of toxicology, 
inhalation and review of records and reports, what 
was the state of technology in inhalation studies 
back in the 1960's? 

A They were pretty primitive at that time. 
People were just developing the technology to be 
able to generate aerosols and smoke and deliver 
them to animals. 

Q Did the primitiveness of the technology 
affect the test results? 

A Yes. People learned early on that if 
animals got respiratory infections, you could get 
confusing results. So, nowadays, we have a very 
standard protocol for bringing animals into our 
facility, keeping them quarantined, making sure 
that they don't have any respiratory infection 
before they go into the test and then maintaining 
very sanitary conditions so they don't get a 
respiratory infection while they're in the 
facility. 

Q Are you aware, based upon your review of 
Reynolds' records and reports, of the research that 
was done at BRD relating to attempts to find the 
mechanism by which emphysema is caused? 
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A Yes, I am. 

Q What theory were they pursuing? 

A There was a common theory at that time 
that the surfactant, or the liquid lining the lung, 
was affected by cigarette smoke, and that was 
contributing to emphysema. 

Q Now, has that theory, this surfactant 
theory that was being investigated in the '60's, 
has it, since the '60's, become generally accepted 
in the scientific community? 

A No, it hasn't. 
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Q And what has happened to that theory? 

A That theory has been discarded in favor 
of other theories. 

Q Now, after BRD, did Reynolds continue to 
conduct inhalation testing? 

A Yes, we did. 

Q Did they continue it in the '70's? 

A Yes. We contracted inhalation studies in 
the '70's and then, in the '80's, continued our 
in-house inhalation work. 

Q From the '80's until our cutoff date of 
1993, where has Reynolds conducted inhalation 
studies? 
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A In our laboratories in Winston-Salem, 
North Carolina. 

Q When we go down the list, the next step 
is blood chemistry. Can you explain what that is. 

A Yes. There are chemicals in the blood 
that are normal. Animals that are diseased or 
intoxicated, those chemicals will change their 
level; it will either go down or up. 

By monitoring and making those measures, 
you can get a sense of whether the animal is 
becoming toxic or not. 

Q And how long has blood chemistry testing 
of design changes been done at R.J. Reynolds? 

A Since the '80's. 

Q Now, see the next one on our list is 
histopathology. Does that mean, under a 
microscope? 

A Yes, it does. 

Q What type of histopathological tests has 

Reynolds done on its cigarette design changes? 

A When you do these types of tests, like 
skin painting and inhalation, you look at the 
tissue of the animal at the end of the experiment 
to see if there have been any changes in the cells 
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as a result of the exposure to the tobacco smoke. 

Q And how long has Reynolds been doing 
histopathology in conjunction with design changes 
in cigarettes? 

A Since the late '60's. 

Q Finally, I see we have something called 
DNA adducts. What is that? 

A That's a technique. I indicated before 
that in cell culture and in test tubes, you can 
look at, in the Ames test, the interaction with 
DNA. You can do it in the animal as well. There 
are techniques that allow you to look at the 
changes in DNA as a result of cigarette smoke 
exposure, and we have published papers describing 
that effect on DNA; and then when we look at a 
reduced-risk cigarette, for instance, we can see a 
reduction in those DNA adducts. 

Q Was this done prior to 1993? 

A Yes. 

Q Now, Dr. deBethizy, I want you to assume 
that a Dr. Farone testified in that very seat 
you're sitting in, that he could find no evidence 


http://legacy.library.ucsf.§dute^EKrt1ip§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 


that prior to 1993, R.J. Reynolds conducted 
biological testing of the whole cigarette. 
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Will you assume that, sir? 

A Yes. 

Q And for the record, this is the 
transcript 2523 to 2524. 

Now, with that assumption in mind, did 
R.J. Reynolds conduct biological testing of the 
whole cigarette prior to 1993? 

A Absolutely. 

Q Did Reynolds publish the results of this 
testing? 

A Yes, we did. 

Q If Dr. Farone really wanted to find those 
results, he could have, couldn't he? 

THE COURT: Sustained. 

Q The jury's heard something from a 
deposition that was read about laboratory 
notebooks. 

Are laboratory notebooks used in 
conjunction — you can take that down — in 
conjunction with the tests that we've just 
described? 

A Yes, they're an essential feature to our 

work. 

Q What is a laboratory notebook and why is 

5414 

deBethizy-Direct/Kaczynski 
it an essential feature? 

A In the process of doing lab work, you 
have to write down what you observed at the moment 
that you observe it. And it's the written record 
of what you learned in the experiment. 

Q Now, whose property are these laboratory 
notebooks that are prepared? 

THE COURT: Counsel? 

MR. KACZYNSKI: Can we approach? 

(Discussion at the bench off the 
record.) 

Q Dr. deBethizy, in the tobacco industry — 
in industry, in manufacturing industries where 
laboratory notebooks are prepared, are you aware of 
a custom as to who maintains control of the 
laboratory notebooks? 

A Yes, I am. 

Q And who maintains control of laboratory 
notebooks? 

A The company does. 

Q If you were to leave R.J. Reynolds 
tomorrow, what would happen to your laboratory 
notebooks? 

A They're the property of the company. 
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They would stay with the company. 

Q And why is that? 

A You're developing intellectual property 
for the company. You're an employee of the 
company. And what you write down in your lab 
notebooks has value to the company, and you're 
employed to develop that value, and you leave it 
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there when you leave. 

Q Go down to the third step of those 
four-step protocols. It's called Studies in 
Smokers. 

Are we talking about actual smokers? 

A Yes, we are. 

Q Are there various different types of 
studies that are conducted with actual smokers? 

A Yes, there are. 

Q Have we prepared a chart that summarizes 
these different types? 

A Yes. 

MR. KACZYNSKI: Your Honor, can I 

display it to the, please? 

Q Let me first ask you, at what point in 
time did Reynolds begin conducting studies in 
smokers? 
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A We worked with smokers in the ' 70's and 

' 80's. 

Q Up to 1993? 

A Yes. 

Q Now, the first one I see up there is 
nicotine metabolism. Could you explain what that 
is . 

A Yes. I described that earlier. 

Nicotine is used as a biomarker or a 
measure of how much smoke is absorbed by smokers. 

So by measuring the amount of nicotine or its 
metabolites — these chemicals that its been 
changed into in the urine or blood — you can get 
an idea of how much smoke someone was exposed to. 

Q And how long has Reynolds been engaged in 
nicotine metabolism testing? 

A Since the very early '80's. 

Q The second one on your list is urine 
mutagenicity. Could you explain what is that is. 

A Yes. That's a very important assay. 

As I indicated before, in our step two, 
we talked about exposure to mutagens and the use of 
the Ames test, chemicals that can damage DNA. What 
we learned and others learned was by measuring the 
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urine of people, you can see mutagens in the urine, 
which means they were exposed in the air somehow — 

Q A mutagen is what? 

A A mutagen is a DNA-damaging chemical, 
something that damage the gene or chromosome of a 
cell. Those chemicals are in the food, in the air 
and they're in cigarette smoke. 

So by measuring — what we do is we found 
that if we put people on a diet that did not have 
fried foods — because frying the food creates 
these mutagens on the surface of the food, and it 
will show up in the urine; if we take people and 
put them on very bland diet, no fried foods, then 
we can see the influence of cigarette smoke. And 
when people come into that test and we measure 
their urine, we can see that there is a significant 
effect of mutagens being in the urine. 

And when we switch people to reduced-risk 
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cigarettes, we see a decline. When they switch 
back to other cigarettes, we see them go back up. 

So it's been a very useful and 
quantitative assay for us. 

Q The next one I see is carboxyhemoglobin. 
Did I pronounce that right? 

5418 
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A Yes, you did. 

THE COURT: The question is, how long 
did you practice that? 

MR. KACZYNSKI: You don't want to 
know. 

Q What is a carboxyhemoglobin test. 

A Whole cigarette smoke has both a gas 
phase and a particle phase, and carbon monoxide is 
in the gas phase. So the nicotine marker measures 
the particle phase or all the smoke and the 
carboxyhemoglobin gives us a measure of how much of 
the gas phase was taken out by the person smoking 
the cigarette. So we measure that in the blood. 

It's the addition of carbon monoxide to 
hemoglobin, and we can actually measure that and it 
gives us an idea of how much carbon monoxide was 
absorbed, which gives us an idea of how much of the 
gas phase of the smoke was absorbed by the smoker. 

Q Where do you get the people from to 
participate in these tests? 

A They're volunteers, both outside the 
company and inside the company. 

Q And how long has Reynolds engaged in 
carboxyhemoglobin testing? 
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A Since the mid '80's. 

Q We talked about blood chemistry with 
animals. I see blood chemistry up here in humans. 
What do you do there? 

A We have chemicals that are in our blood 
in normal ranges. It's like when you go to a 
doctor and get a blood test, the test lets you know 
if the chemicals are within normal limits. We 
measure those same kinds of chemicals. If somebody 
is experiencing sickness or toxicity, those levels 
will change. 

Q How long has Reynolds been engaged in 
blood chemistry testing? 

A Since the late '70's - early '80's. 

Q Next test is lung function testing. 

What is lung function testing? 

A Lung function measures the breathing 
rate, how much air somebody can take into their 
lungs; so they use a technique called spirometry to 
measure the volume of air that's inhaled, the 
volume of air exhaled. And it's a measure of lung 
function. 

Q Now, as I understand the next three, lung 
fluid analysis, lung cell permeability and 

5420 

deBethizy-Direct/Kaczynski 
indicators of inflammation were not conducted in 
smokers prior to 1993, correct? 

A No. We worked on the methods in the test 
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tube in animals, so we developed methods for lung 
fluid analysis, cell permeability and indicators of 
inflammation prior to 1993. But the techniques in 
humans were not developed at the medical centers 
until after 1993. 

Q Again, only relating to the methods 
developed for use in animals prior to 1993, tell me 
what lung fluid analysis is? 

A Lung fluid analysis, when people are 
exposed to an irritant or to a toxic material, the 
lung fluid can change. And there is a technique 
where you can go in and actually rinse the lung 
using a salt solution and pull out the chemicals 
that are in the lung, and you can measure those. 
It's called bronchial alveolar lavage, and when you 
use that technique, it's a very useful technique 
for looking at when people smoke, say, a 
reduced-risk cigarette, whether they have a 
reduction in those kinds of chemicals that were 
seen when they smoked other cigarettes. 

Q And in animals, when — 
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How long has Reynolds been doing lung 
fluid analysis? 

A We did that back in the early '60's, all 
the way up till '93, and past '93. 

Q Lung cell permeability is next on the 
list. What did that involve? 

A When a cell becomes toxic, it's just like 
those in vitro assays I talked about; they get 
leaky. In the lung when lung cells are sick, they 
will get leaky and they become more permeable. 
Things leak out of them. And you can actually test 
that both in animals, and we've done that since the 
late '60's; and those techniques have been applied 
to humans after 1993. 

Q In animals prior to 1993, how long has 
Reynolds been doing lung cell permeability testing? 

A We were doing that in the late '60's. 

Q Finally, I see Indicators of 
Inflammation. 

Again, only tell me about the pre-1993 
work done in animals. What are indicators of 
inflammation? 

A When the cells in the lung are responding 
to a toxic chemical, there's irritation and there's 
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what's known as — it's almost like a redness, like 
an inflammation that would happen on your skin; and 
you can actually look in the lung and see that 
redness that is produced by cigarette smoke. And 
so in animals, you look at it by using the 
microscope, by looking at sections of the lung. 

Q And again, only in animals, how long has 
Reynolds been engaged in testing for indicators of 
inflammation? 

A Since the late '60's, all the way up 
through today. 

MR. KACZYNSKI: Your Honor, can we 
approach for a moment? 

(Discussion at the bench off the 
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record.) 

THE COURT: With all due respect, we 
have a hard-working jury. They've been 
here — we put in six good hours today. 
Six good hours? 

We don't have to agree. Go ahead. 
Finish up. I'll let you finish. They'll 
start the cross tomorrow. 

Q Prior to 1993, had Reynolds developed a 
method to test the whole smoke of cigarettes? 
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A Yes, we did. 

Q And what's that method called? 

A We developed a method that allowed us to 
look at both the gas phase — remember I told you 
smoke is both particle phase, which is the part you 
can see in the air, and the gas phase. And smoke 
consists of both phases. 

Some of those tests are just the particle 
phase because it can be liquefied and put into test 
tubes. And it was important for us to have an 
assay because some of the toxicity of cigarette 
smoke is in the gas phase. 

Q And what is the test called? 

A The test is called cellular smoke 
exposure technology or CSET. 

Q We have a photograph of a CSET machine? 

A Yes, we do. 

MR. KACZYNSKI: Would you pull that 
up for Court and counsel, please. No, 
the other one. 

Can I display it to the jury, your 
Honor? 

Thank you. 

Q Dr. deBethizy, could you — your Honor, 

5424 

deBethizy-Direct/Kaczynski 
may he step down and explain the various components 
of the testing machine? 

THE COURT: Yes. Over here. 

Q Dr. deBethizy, what is that contraption? 

A These are petri dishes here, and normally 
we're using the liquid part of smoke to pipet or 
apply, put in those petri dishes (indicating.) 

THE COURT: Doctor, do me a favor. 
Take one step down or two. You're making 
me very nervous. 

THE WITNESS: Okay. I'll move to 
this side. 

A (Cont'g) These petri dishes — what we 
wanted to be able to do is to be able to assess the 
vapor phase, the toxicity from the gas phase of 
cigarette smoke; we needed to be able to generate 
fresh smoke. And this machine up here is the very 
machine that we used to expose animals to fresh 
cigarette smoke. 

So the animals would normally be placed 
on this machine and cigarette smoke would be blown 
over to the nose of those animals, and they would 
have to breathe that smoke. 

What we did was use the exact same 
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deBethizy-Direct/Kaczynski 
machine, bring the smoke over through the rat 
exposure chamber and bring it down and blow it 
across the cells. 

Now, the cells need liquid, the 
nutrients, to stay alive. So we developed a 
rocking platform that allowed the cells to be 
exposed to the smoke, which was sweeping across the 
cells, and yet allowed them to be bathed back into 
the nutrient, the life-sustaining liquid. So 
they'd rock back and forth and the smoke would 
continuously be blown across. 

And we could look at the toxicity of the 
whole smoke that way because both the gas phase and 
particle phase is going across the cells that are 
in here, and then we can apply the same tests that 
I showed you for the in vitro tests of the Ames 
test, the cytotoxicity tests. We can perform those 
tests on the cells that were exposed to the whole 
cigarette smoke. 

Q You can resume your seat. 

Dr. deBethizy, who invented this machine? 

A We did. 

Q Have you published about this machine? 

A Yes, we have, in peer-reviewed journals. 

5426 

deBethizy-Direct/Kaczynski 

Q Now, as I look at step four in our 
four-step protocol, it's Weighing the Evidence. 

Do we have a chart that explains the 
various components of this step of the four-step 
protocol? 

A Yes, we do. 

MR. KACZYNSKI: I see it's up for 
Court and counsel. Your Honor, may I 
display it to the jury? Thank you. 

Put it up. 

Q (Cont'g) Now, I see the first — well, 
maybe you could explain them all together; how you 
go about weighing the evidence. 

A Well, I indicated that the first step was 
the chemistry in our protocol, so we have lots of 
chemical data because we've measured a lot of 
chemicals in cigarette smoking. Then we do the in 
vitro, in vivo biological and toxicology assays 
which provides us a lot of data. Then we do 
studies in smokers. So we have this battery of 
assays and all that data. We have to evaluate this 
data together and we get an impression from that 
data that — whether we've reduce the toxicity, 
whether we've kept the toxicity the same or whether 

5427 

deBethizy-Direct/Kaczynski 
we've increased the toxicity of our whole 
cigarettes. We've tested some components of the 
cigarette. 

So then we make judgments, and that's our 
job as toxicologists: Is this a reduction? Is 
that additive more toxic, no more toxic than 
cigarettes are or less toxic? 

Then, depending on the issue, then we may 
seek outside independent verification, because we 
work for the company and so we go to people outside 
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the company who are very reputable scientists, and 
we form a committee and we give them the same data 
and let them just evaluate it themselves, form 
their own opinion, and they basically do the same 
thing: They weigh the evidence, make judgments and 

it may or may not be the same as ours. 

And that's the process of the fourth 

step. 

MR. KACZYNSKI: Get this out of the 
way so I could see his honor again. 

THE COURT: I wanted to see you. 

MR. KACZYNSKI: I know. I kept 
peeking out from behind the chart. 

THE COURT: Oh, okay. 

5428 

deBethizy-Direct/Kaczynski 

Q Dr. deBethizy, a couple of final 
questions. 

Based upon your review of Reynolds' 
records and reports, based upon your education, 
training and experience as a board certified 
toxicologist, do you have an opinion, with a 
reasonable degree of scientific certainty, whether 
Reynolds has done the appropriate work to develop 
and test cigarettes with the potential to reduce 
the health risks of smoking? 

Do you have an opinion, sir? 

MR. FINZ: Objection as to form. 
"Appropriate." 

THE COURT: Yes, I was a little — 
"appropriate" — 

Why don't you ask it without that: 
Have they done work to reduce, etcetera. 

Q Based upon everything I explained, has 
Reynolds done work to develop and test cigarettes 
with the potential to reduce the health risks to 
smokers? Do you have an opinion? 

MR. FINZ: Excuse me. Judge. I'm 
going to object to that. Health risks. 
There's no foundation for that. Judge. 

5429 

deBethizy-Direct/Kaczynski 
Health risks of smoking. 

THE COURT: I will allow it. 

However, we've had enough testimony on 
this, including from this witness. 

Q Do you have an opinion, sir? 

A Yes. 

Q And what is that opinion? 

A We've applied the standard types of tests 
that are used in risk assessment and have conducted 
those kinds of tests in a manner that allows us to 
judge whether a product has the proper tension to 
have lower risk than another product. 

THE COURT: Now I'm beginning to 
understand counsel here. When you talk 
about health risks, you're talking about 
the health risk from the chemicals in the 
smoke? 

THE WITNESS: Yes. 

THE COURT: I'm trying to phrase this 
correctly. You better approach. I don't 
want any more condemnation. 
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23 (Esther Spielman relieved Mark L. 

24 Bowin as Official Court Reporter.) 

25 (Continued on the following page.) 


5430 

(Whereupon Esther G. Spielman follows 
Mark Bowin as official court reporter.) 
DIRECT EXAMINATION 
BY MR. KACZYNSKI: 

(Continued) 

Q All right. Doctor, I have another one 
for you. 

Based upon your review of 
Reynolds's records, your educational training 
experience as a Board certified toxicologist, do 
you have an opinion with a reasonable degree of 
scientific certainty whether R. J. Reynolds has 
done the appropriate work to develop and test 
cigarettes with the potential to test toxicity of 
cigarette 
smoke? 

A Yes. 

Q Do you have an opinion? 

A Yes. 

I believe that the protocol that we 

have used is appropriate for testing cigarette 
smoke in judging whether we've reduced the 
toxicity of that cigarette smoke in a measurable 
way and we have used that to test, reduce risks. 
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in developing cigarettes that have potentially 
reduced risks and have measured dramatic 
reductions in the toxicity. 

Q During the period that you've been at 
R.J. Reynolds from 1985, when you began, to the 
cutoff date of 1993, have you ever — 

THE COURT: Pardon me for 
interfering. 

MR. KACZYNSKI: I appreciate the 
interference, your Honor. 

Q Have you ever been discouraged from 
conducting testing of Reynolds products? 

MR. FINZ: Objection. By whom? 

Q By anybody at R.J. Reynolds? 

MR. FINZ: When? 

MR. KACZYNSKI: I heard the "when." 

I'll do it all over again, your 
Honor. 

THE COURT: Let me see if I 
understand. In other words — 

MR. FINZ: Let me withdraw the 
objection. It will be easier. 

THE COURT: Go ahead. 

Q Let me try it again. 
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question? 

Did anyone discourage you from 
performing testing? 

A Absolutely not. 

MR. KACZYNSKI: Thank you. 

Your Honor, I have no further 
questions. 

THE COURT: Good nights folks. Thank 

you. 

(Jury leaves the courtroom.) 
(Whereupon the case is adjourned to 
Wednesday, June 7, 2000 at 9:45 AM.) 


http://legacy.library.ucsf.§dute^EKrt1)P§^O0/(f5ndlndustrydocuments.ucsf.edu/docs/tlxd0001 



